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TO PROVIDE FOR RECORDINGS IN COIN-OPERATED 
MACHINES AT A FIXED ROYALTY RATE 


THURSDAY, OCTOBER 25, 1951 


Houser or Ri 
SUBCOMMITTEE OF THE COMMITTEE ON THE .J UDICIARY, 
Washington, LD. ¢ 


0:15 a.m., pursuant to notice, in the main 


RESENTATIVES, 


The subcommittee met at 
hearing room of the Committee on the Judiciarv. Old House Office 
Building, Hon. Joseph Brvyso (chairman of the subcommittee) 

residing 

Mr. SRYSON, The sub ommitter will come to order, 

We have before us for consideration this morning H. R. 5473. a 
copy of whic I place in the re rd at th point, 


(H. R. 5473 is as follows:) 
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— 


fee is charged for admission to the place where such repro- 
The proprietor of a copyrighted composition may 
operator, and/or distributor 


tributor if a 
duction or rendition occurs. 
not collect royalties frour more than one owner, 
of any such coin-operated machine for said Coliposition on 
said machine during any particular period of time.” 

Sec. 2. This Act shall take effect as of July 1, 1952 

Mr. Bryson. 1 believe it would be of value to all of us if we might 
have read, first, a filed statement by our former colleague on this 
committee, Senator Estes Kefauver, from Tennessee. 

It will be remembered that Senator Kefauver is sponsoring a 
similar bill to this in the Senate. 

Mr. Hatris is counsel for this subcommittee and IT will ask him to 
read the Senator’s statement at this time. 

Incidentally. the Senator’s statement is available here, and so are 
a number of other statements that are filed for the record. 

Those of you who have prepared statements and who propose to 
testify will please make them available to the committee at this time. 

Mr. Harets. The statement submitted by Senator Kefauver reads 
as follows: 


a disk or device in 


Hon, JosePpH Bryson 
Chairman, House Judiciary Patents and ¢ opuright Subcommuttee, 
Old House Office Building, Washington, D.C. 

Dear Mr. Bryson: I regret that an out-of-town engagement prevents my per- 
sonal appearance before your committee in support of H. R. 5473 

As a former member of the House Judiciary Committee and as a member of 
the Senate Judiciary Committee, I am pleased to be joined with vou in sponsor- 
ship of this legislation 

When my attention was called to the fact that all commercial users of music— 
except jukeboxes—pay for the performance of music for profit, it seemed to 
me that the present exemption of coin-operated machines from payment of royal 
ties is an anachronism that can no longer be justified in equity or in current 
commercial practice. Whatever justification there may have been for this exemp- 
tion when the present Copyright Act was passed, it is inconceivable that Congress 
intended to free from payment of royalties the jukebox industry which has grown 
so great and prosperous in the past few decades. Congress could not, of course, 
have had in mind in 1909 the amazing technical progress that has taken place 
since then in the transmission of music, and in the development of vast new 
audiences able to hear music played by means of phonograph, radio, and tele 
Vision. However, as each of these new devices Came into publiie use the act of 
1909 was applied—successively to motion pictures, later to radio, and more 
recently to television 

We thus have a situation today where radio and television, cabarets, restau 
rants, dance halls, hotels, and every public place of entertainment which plays 
music for profit is obligated to pay royalties to the copyright owners for the 
use of their music But not the jukebox industry In fairness to all, juke 
boxes should be placed on the same level with others who publicly use music 
for profit 

It seems to me that the payment of royalties would be in the long-range inter- 
est of the jukebox industry itself. Without music, there would be no juke 
boxes and the urge to create music which could Le played in coin-operated ma- 
chines is one that the jukebox industry itself ought to nourish 

In proposing the elimination of this exemption from the present Coypricht 
Act, I was keenly conscious of the need to protect the small tavern owners for 
whom payment of royalties might be burdensome 

Accordingly, the proposed amendment would entirely exempt from payment 
the proprietor of a small business with only one coin-operated machine in his 
establishment. The burden instead would be borne by the distributors, owners, 
1 


operators of such machines, who place and service such machines in various 


establishments I also felt that the exemption should t be removed without 
some restriction on the amounts of royalties that can be collected \ccordingly, 
the proposed amendment limits the royalty to 1 cent for each copyrighted com 


position per week. It makes no difference how many nickels or dimes are put 
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into a box a week; all that can be collected is 1 cent per composition for each 
week that the record remains in the machine. 
I think this country needs music and that composers should have the in 


centive to create. IL think we have advanced enough materially so that we 
cun provide the economic incentive to those whom God has given the spurk to 
write our songs and create the music that is an important part of our Ameri 


heritage 
Sincerely yours, 
Estes KEFA! 

Mr. Bryson. That statement will be admitted for the record 

According to this agenda, the first witness will be Mr. Fred E. 
Ahlert. 

Will you identify yourself to the stenographer and tell him in 
what capacity you now speak ? 


STATEMENT OF FRED E. AHLERT, NEW YORK CITY, N. Y., CHAIR- 
MAN OF THE SPECIAL LEGISLATIVE COMMITTEE, AMERICAN 
SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS 


Mr. Anverr. Mr. Chairman and gentlemen of the committee, my 
name is Fred E. Ahlert. I live in New York City, N. Y. 

Mr. Bryson. In what capacity do you how appear f 

Mr. Anverr. I have a little statement here in which I state this 
information. 

Mr. Bryson. Do you have copies of your statement / 

Mr. Auverr. Yes. I will submit it to you, sir. 

[am a writer of songs and also motion picture scores. Possibly 
you may have heard of such songs as Pll Get By, Where the Blue of 
the Night Meets the Gold of the Day Bing Crosby's theme song 
I'm Gonna Sit Right Down and Write Myself a Letter, and I Don't 
Know Why. I Just Do. 

Mr. Bryson. I imagine we have tried to sing those songs and hum 
them. 

Mr. Anterr. IT hope so. 

Mr. Bryson. Of course, we are not going to do that here today. 

Mr. Auverr. However, I appear here as chairman of the special 
leoislat ive committee of the American Soi iet\ of Composers, Author Ss. 
and Publishers. 

On behalf of the society and of composers and authors generally, 
I want to express my deep appreciation to the committee for holding 
these hearimges a fter congressional adjournment. We regret the 11) 
convenience that this entails, but will always be grateful for your 
thoughtful consideration. 

As past president of the society from 1948 to 1950. as a director 
of ASCAP since 1933, and as one who has been continuously active 
In itS varlous committees, I have an extensive familiarity with the 
problems of COTM posers and authors in the protection of then creative 
works. 

| will not eddress myself » the merits of the bill. since si hseque nt 
witnesses will discuss all phases. Nevertheless, before introducing 
these witnesses, [ want to emphasize my belief that the clarification 
of the Copvright Act to remove the exemption for Corn operated 
machines is long overdue. 

The act has primarily been responsible for stimulating this 
country’s great musical talent and encouraging the creation of a rich 
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cultural heritage. Since the last revision in 1909 there have been 
revolutionary developments in the entire field of mass communication 
which have earned for American musical compositions vast new 
audiences. 

The Nation’s authors and composers he lieve that (Congress should 
now eliminate the juke box exemptior in the livht of the enormous 
technological cl velopments which have occurred since 1909, 

Our first witness in support of this bill will be Mr. Otto A. Harbach, 
president of the American Society of Composer . Authors, and Pub- 
lishe rs, 

Mr. Harbac hisa charter member of the society . has served as direc 
lent since 1950. 


tor since 1920; as vice president since 1936, and as presi 
i 


his cnreer he has written the librettos of more than 30 musi 
eal plays, and the ly rics of over 1,000 songs. Among 
have been Coliposers such its Rudolf Kriml, Karl Hos rie. Jerome 
Kern. Sigmund Romberg. and Vincent Youmans. and authors such as 
the currently ereat Oscar Hammerstein UI. 


] ' sal ; ’ E +] yh , wd 
I ask vour indulgence to state a fact that this voun@e man of 78 


1 


; collaborators 


vears is too modest to admit—he is the dean of American song writers 
and the eral a old man of the American musical theater. 

I now present Mr. Otto A. Harbach. 

Mr. Drysi N. We are @l id to have you with s TOU iV, Mr. Harbach. 


STATEMENT OF OTTO A. HARBACH, PRESIDENT, AMERICAN 
SOCIETY OF COMPOSERS, AUTHORS, AND PUBLISHERS, NEW 
YORK, N. Y. 


Mr. Harnacn. Thank you very much, Mr. Cha tn. 2nd thank vou 


Vel nueh, Mr. Ahle rt. 
[ liked it except } is erand old ma 
5 ) : 17 
a] Iyrys N | 1 (| t he stressec i fay r>! wh 


\] ET arene { le e ~lay re ite v \ 1] opportunity 
to apy ir before thus dist nguished committee Nn upport f H.R. 547: 

As you know, this bill proposes a change our copyright law. The 
copyright law requires all commercial users with o e Kception to pay 
copyright owners for the right to perform their music. ‘This excep 
tion | the vast jukebox industry which takes a Vantage of a loophole 
for coin-operated machines in the Copyright Act of 1909, 

My Span as a librettist and SONO v1 ter goes back a half-century 
Dur ne this pel od this country has witnessed a oreat mechanization 
in the transmission of musk pit illeling tf ( uperh tech ial adviua ~ 


in industry. 


When ut the turn of the cent te | went into a Del ny areade and 


ly tened ton piece of mi (’ through { ary hone hoe iP e| e could hear 
what I heard. It was for that reason, IT suppose, that this kind of 
performance was not considered a public periorma we, and, theretore, 


was exempted by the law. 
Mr. Bry SON Yo ul paricl i fee to hear that aeee illy ? You put 

a coin inthe slot to hear that must Y , , 
Mr. Harpacn. Yes, that is right. 

How different is a coin-operated machine of today. It takes more 
3 


that penny to set it going. It takes a nickel, sometimes a dime, 
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sometimes a quarter, You do not need eal phones. Music pel formed 
on jukeboxes ean be heard by audiences filling large halls and even 
elves passersby on the sidewalk a share of interest. 
Congress in 1909 could never have had in mind the jukebox whe) 
they exempted the con operated machines. The jukebox of t Lay 
an ent rely different proposition from the coin operated nia hes 


of four decades ago. 


Now, in the meantime, from an amusement novelty ther as 
emerged a vast industry. It is estimated that there are approxiniately 
MOO O00 jukeboxes operating throughout the country With an il ross 


receipts in excess of S500 million, w ith tremendous ann thi profits, ninde 
‘ : 
! 


} eof property which we have created. 

Ve Amer ‘an authors ana COMposers 1 all justice deserve a small 
share in the income from this fabulous industry founded upon ow 
vears of creative endeavor. 

(Gentlemen. there would be no jukeboxes without the creative 


tulents ana CeHLUS ot the COnMpOsers ana ly Ile writers, Nobody Co 


butes nvth ne to the pleasure that comes out of 1 Woodel hax 
excep the man who creates the Music, It Is not the yn ople who bu ld 
the 6-foot boxes with decorative schemes of red and oreel ohts but 


the iad) who wrote the itis tk that Inspires you to liste: to If with 
i] 


OV ih vour heart. 


I was a young and strugg] ng librettist when the 1909 act was 


passed. That act was intended to carry out a fundamental principle 
of the Constitution to promote the progress of si ence and <eful ar 
Dy secur a for a | mited time te authors al | nvehtors the ex lusive 
rights to their works 

\s vou gentlemen know, it was this act that established 
elusive right of public performance for profit. 

| will not discuss the history of copvrignts. Ph s will he ine 

our counsel, Mr. Finkelstein. 

Ni i erformance right has become the most valuable right 
to tie eal creator it) reproductio ind transmission of mu 
Deel hiehly echal ed '® inv s mas ( ovment of n ~ 

I i pa ble by radio teley sion. phonog mph j kepons jripoe 


The |] t few deeades have w tnessed the orowt of vast new 7T 
iMoenpoy the must 7 \ orks by mean ft] ext ePVICes, At first 
Ci rapid erowth of new means oft mass communication ve nited 

bstantial loss of 1] come for American composers and authors, 

Sales of sheet music, the major source of income at that time, de- 
ol ned rapidly as radio broadcasts mounted in popularity. Composers 

! authors were faced with the ] rospect of using most of their in- 
Cor ind their meentive fo nada \ wo | tothe repertory of musical 
Am Cahn 

(rt I 1 he enactment of the 1909 copy) oht law was 2 wise piece 
of legislation. If not for the right of » bhi performance, I venture 
to sav vou would not have music in this Natl Nn. We need music. It 

i great solace to our people, and we want to encourage its creatis 

d enjoyment Phis has bee public policy for vear 

Contrary to popular elief. the returns to creators of } sie9] orks 
for their commercial use = very modest. Despit the public perform 


, , 
ahiece n radio, cabarets, and prurage places of entertainment, the annu i] 


Come fo. the Hh LJOrITY of composers I know anveh oY al out averages 
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less than $2,000. But, modest as are the receipts derived from com 
mercial use of our music, we are nevertheless thankful for what we 
have. 

For without them the plight of the « composer and author of America 
would indeed make a discouraging picture, 

To give you an idea of what would happen were we entirely depend 
ent upon what was once our sole hope of security clerived from our 
creative efforts namely, the sale of sheet music—let me give you some 
personal experiences. 

I just looked at statements covering the sale of music from five of 
mv most successful plays. “Three Twins” contained the SON of 
which you have probably heard, “Cuddle Upa L. ittle Closer.” Total 
sales from all numbers from that show netted me. for the vear 1950 
$19.80. From the play “Madam Sherry.” vy hich contained an inte) 
nationally known number called “Every Little \lovement.” $16.60. 
From “The 3 evap il written with one of owr great Composers, Rudolf 


Friml, conta ing such numbers as “Giannina Mia.” “Sympathy.” and 
“Whe (Mani ( —— s Knoc! king, rf | netted SZLVS.6S, , 

From: ‘Tlie nks.” containing one of Rudolf Friml’s most famous 
SONGS, “The haf ble’ and “Somet! ino Seems TI nol go”? | netted 


SY? 12S, sa “Katinka.” 1n) whi hy was the SOnY *Allaly’ s Holiday, 
and whi h toured not only America but A stralin, ‘et sess pos ll 
European countries as well, I netted $49.62 


To sum up for 1950, the sale of sheet music from five successful 
| *e) > ‘ 
piay- noun ec LOD Medea d IS, 

i eontrast to this picture, | recelve } little more encouragement 
from mv last quarterly tatement Trom AS iP. ‘presenting pay 

FS. : 11 rg 

ments to me of rovaities from plone pel rormances of the tne Work 
over radio and tel VISION. 1 | other place of enterta ment, During 


if Cuddle I} A Little 
Closer were sold. netting me $4.95, but from ASCAP I received credit 
for 3.302 performances, netting me 855.13 

Every Little Movement sold 155 copies. netting me $4.65. but my 
perfor mance credits from ASCAP were 908, which eave me $15.43. _ 


; : zs Agel 
Giannina Mia sold 709 copies, netting me S21.27. but my per 


that quarter, mv p blisher tells me. 16: 


formance credits totaled : 3516, which wave me 837.67 

Of course, this constitutes a very small portion of nm mbers that I 
have registered with AS AP. and that part of my rovalties which is 
computed sole ly on tl sis of numerical perrormances, As a matter 
of fact, my tot: a] per eaaiin credits for the last quarter were 58.285, 

And that is nowhere near the top bracket of ow society. This 
gives a little idea of what the American author and composer has to 
do inthe way of creative work in order to earn a lin ing. 

But it also goes to show the uses that are m: ule of American SONS 
In order to keep our erent musical commercial industry Fone. 

Now. in the light of what I have said, it does seem strange that there 
exists a law closing any door to additional income to composers and 
authors. But there | uch a door, and behind it hides the tuke-box 
industry realizing the staggering sum of $500,000,000 a vear from the 
use of our music, 

In view of that stage ring fioure, it se¢ mis 


ome that the ‘ommpensa 
tion we seek is ridiculously small. 

For instance, my last quarterly statement from ASCAP showed 
that Smoke Gets in Your Eyes, which has been called an interna 
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tional song hit, gave me 11,507 performance credits, proving that it 
is still in popular demand. 

It is safe to assume that that song is being played somewhere on a 
jukebox. Let us Say that if is lucky enough to be played ona jukebox 
for 1 month. Under the proposed law. this number would earn fo the 
creators and copyright owners 1 cent a week, or 4 cents a month. The 
t cents would be divided equally between the publisher and the write 
and, since | had ia collaborator. | would divide the 2 cents v 
So that my s] ire of the t cents would be 1 cent. 

Mr. Bryson. Per month 4 

Mr. Harrnacn. Per month. 

Let us assume that this SOng is played LO times a day nd p 
men, this is a conservative estimate for a song curre! tly popul r 4 
the juke boxes—that would make 300 playings nl that month, wl 
menns that 3001 ickels would he put into the i kebox., I) other words, 
the box would receive $15 for the use of that one record, while T would 


recelveé l eent. 


To ndule na bit ot \\ ishful thinking. let sa ime rther it 
the nw er is plaved lO times a day for 2 month o1 LOO juke boxes 
which 1s one in every 100 juke hoxes. At the end of the mont] 


juke hoxes would take mn STD.000, while ] and the wide w ofa great 


Ame} mean composer, Jerome Ker world en h re ‘elve sitll, 


This is hardly an exorbitant return to the creators of the essential 
! } , » 
negredient \ hich makes thi musical marvel a source of enterta ent 


] 


and profit 
I 


Now, I speak for myself and the more than 2.000 write) 
clety and also hundreds of writers in similar societie 
country. and for the thousands of writers vet to come 

Genilemen, passage of this bill would mean a lot to At 
creators. Furthermore, I think it is in the best interest of th box 
naustry | elf. wh h yuld not si rvive \ thout a ( 
oft ne is 

los hil p. f seems tol e that if om (sove} elt really terest¢ | 
nh proy 7 ne Tol the continued writing of Ame} l mi C al 
keeping American musical culture on a par with that of Europe, and 
ending discrimination in favor of a unique mcddustryvy which oro GO 
to fantastic bounds, then they certainly will see to it that t I] 
by OM lay 


Thank you very much. 

Mir. Rogers Dolu derstand, Mr. Harbach, that you are the pa { 
president oj ASCAP? 

Mer. Harsacn. Tam now president of ASCAP? 

Mr. Rogers. And have beet president for some time ¢ 

Mr. Harevacn. For two vears, practically. 

Mr. Rocers. Now. we recognize that. under the copyright law of 
LOO. { you and Jk rome Kern or anybody else wrote a sot yr. he e ild 


} 


VI ohted under the law of 1909: is that right / 


eet it Coy 

Mr. Hareacn. That is right. 

Mr. Rogers. After it is copyrighted, you have the right to dispose 
of that as vou see fit: that 1s, if I wanted to use it for entertainment, 


I would have to pay vou royalties ¢ 


Mr. Harsacn. No, that is not the law. The law is that. if vou use 
that song for profit to you, I would deserve part of the profit that you 


derive from the song. 
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Mr. Rocers. You could prohibit me from using it unless I made 
some arrangement with you if I used it for profit ¢ 

Mr. Harsacu. That is right; if you did it for profit. 

Mr. Rogers. Now, since the law of 1909 was enacted, there has 
been an organization formed which is ASCAP, of which you are now 
president ? 

Mr. Harpacn. Yes. 

Mr. Rocers. And, under the operation, all of the composers who 
get copyrights and who want to join your association make arrange- 
ments with ASCAP; do they not? 

Mr. Harpacu. Yes, sir. 

Mr. Rocers. You made reference in your testimony to the fact 
that in one month your credit performance, I believe you stated, was 
DS.285 ¢ 

Mr. Harsacu. Not in one month, but in one quarter. 

Mr. Rocers. One quarter. 

Now, would you mind telling the committee just how ASCAP 
assigns or determines what your credit should be ? 

Mr. Harsacu. Yes; I shall be very glad to do so. 

First of all, at great expense, the society makes a survey of all per- 
formances on the four big networks, also on other stations scattered 
here and there throughout the country. We concede that the survey 
cannot be 100 percent perfect, because if we did that it would make 
an expense that would be absolutely prohibitive. 

So, we use that as a kind of guide to what the general usage of 
performance is. 

Now, when I get my statement for a quarter, it shows that during 
that quarter I have had so many performances credited to me by 
that survey. Now, that is the yardstick that gives me my relation- 
ship to the rest of the fund. 

Owing to the fact that we are now wor 
supervision of the Government, they have made it absolutely impera- 
tive that we use only performance credits as the yardstick for measur- 
ing our relat ionship to the rest of the funds of the society. 

Mr. Ahlert suggests that it is primarily; but, as a matter of fact, 
we make it the only factor as to one part of the distribution fund. 

Now, that means that I, having gotten so many credits, am paid 
from that part of the fund for each performance, Last quartel that 
part of the fund paid about 1.7 cents a performance. 

Now, we take a look at the performances for the last 5 years, be 
cause the average of the performances of the last 5 years gives us 


king under more or less 


our rating on what we call the “ladder.” which shows our relation- 
ship to the interest in the general fund. 

Do you understand that now? 

Mr. Rogers. Yes. I take it from your testimony that ASCAP., 
through some formula, which apparently is agreeable to the members, 
arrive at the credit performance for each individual who may have 
assigned his copyright, or given to ASCAP the right to represent 
him in collecting royalties? 

Mr. Harpacn. That is correct. 

Mr. Rocers. Now if, as an example, they should determine that 
there were a million credit performances to all authors and ASCAP 
had collected $1,000,000 during that period of time and had paid their 
expenses for operation anc they had the $1,000,000 left, then if you 
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as an example had gotten a credit performance of 58.285, you would 
get, then, the $1 for each credit performance ¢ 
I am just using that as a figure, not that I know anvthing about 
what you may collect or what vou miay not collect. but only What vou 
testified to here this morning. 


Ni Ww. will vou outline to the committee the manner al dl the met] od 


used by ASCAP to make the collection of the money which ts divided 
according to credit performan ef 

Mii Harp H. Yes: | shall be elad to do sO 

You see, although we have been compelled by ow msent deere t 
make performance credits the primary consideration, neverthel 

Mr. Aqivrerr. Congressman Rogers, we have repr enting us peopl 
from our sales department, a gentleman from our auditing depart 


ment, and also an attorney. 

Mr. Rogers. I see Mr Fi celsteln. 

Mr. Anterr. With your permission, Cong man Rogers. I would 
like to. iii Upon Mr. Collins, our sales manager, to answet iit ques 
tion. Itisa business question, 

Mr. Rogers. Yes. That is the reason I asked how long he had been 
president, 

Mr. Bryson. Wor 


lins, answer that question ¢ 

Mr. Anverr. I would like to have him answer questions of a sales 
manship or business nature. I would like to have nm answer Con 
gr Te ] ! Rog l e esl 


Mr. Rocers. You explained how the distribution is made upon the 


credits after the collection. Ni w. What Iam i terested 11 by Whit 
method, under the legal rights of ASCAP, does it make the collection 4 

| Vo iid ke to ask you one othe quest Oh. getting away fron Cine 
question of collection for ASCAP, and that is this: Do’ you ki 
whi er or not, in Giving credit performan e or the Te rmula that 
used for credit performance, you take into consideration the playing 
of thes COpVI olf record 1] juke boxes, whether that Use | i 
formula at all 4 


Mr. Anverr, No: not at all, because up to now we have no interest 
hatever in juke boxes, practic 


Ww! , 
> > } ~ : . 
Roecers. Then, when vou vive us the information of SoU0,- 


M r. 


000.000, I believe vou sti ited———- 


Mr. HaArpac H. lifts eloht thousand or more. which were mine 
Mr. Rocrrs. No. 1 believe you stated to the committee the estimate: 
smount that is lected bv the luke | OXes, 


Mr. Harsacu. The estimations I have si have been $500.000.( 
annualiv as their wross take. 

Mr. Rocers. That is information that is given to vo Do vou 
know of any survey that has been made to test the accuracy of that 


Mr. Harpacu. I think there have been such surve made, but I 
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Mr. Rogers. I have nothing further, relative to the collection. 

Mr. Bryson. Are there any further questions of this witness ¢ 

We are very much obliged to you, Mr. Harbach. 

Mr. Harsacu. Thank you, Mr. Chairman. 

Mr. Auverr. Mr. Chairman, may [ just have Mr. Collins explain 
some of these questions that Congressman Rogers has asked ¢ 

Mr. Harbach was asked for the source of information about the 
S500 million and I think Mr. Collins can answer. 

Mr. Bryson. Mr. Collins, will you identify yourself to the stenog 
rapher ¢ 


STATEMENT OF JULES COLLINS, NEW ROCHELLE, N. Y., SALES 
MANAGER, AMERICAN SOCIETY OF COMPOSERS, AUTHORS, AND 
PUBLISHERS 


Mr. Conus. I am Jules Collins, sales manager of ASCAP. Lam 
in) charge of the licensing activity and collection of license fees from 
the commercial users of our members” works. 

Mr. Bryson. Would you vive the stenographet youl address / 

Mr. Cotiins. New Rochelle, N.Y. 

Mr. Bryson. Do you understand the question proponded by the 
Congressman from Colorado ? 

Mr. Couurns. Yes, I do. 

Congressman, we have offices throughout the country under our 
direct supervision. We have 20 such otlices located in major cities 
throughout the United States. These offices supery ise the licensing of 
all of what we call general commercial users of music, 

That would include night clubs, hotels, restaurants, ballrooms, roller 
rinks—anybody that uses music in a commercial operation. 

The job of these 20 offices is to contact the owners of these establish 
ments and make available to them a license for the use of ASCAP 
music under which they pay us an annual fee. 

In addition to the general licensed establishments that are handled 
through our local offices, we. of course, license radio and television 
stations throughout the United States. That is handled primarily 
through our New York office. We issue the license direct ly from New 
York to the radio stations throughout the count ry. 

Radio and television constitute the primary source of our revenue 
today. 

Mr. Rocers. That is the primary source of revenue for ASCAP / 

Mr. Couuins. Yes, sir. 

Mr. Rocers. Now, would it be telling any trade secrets, or hurt 
your business in any particular, if you told us approximately how 
much a year you do collect ? 

Mr. Cotiins. No, sir. I think it is pretty much a matter of public 
record. It has been mostly in the trade papers in the amusement 
industry. 

Our collections run approximately eleven and a half million dollars 
a year, of which L would say two-thirds comes from radio and tele- 


vision. 

Alr. RoGers. You Say two-thirds of it comes from radio and tele- 
Vision ¢ 

Mr. Couurns. Yes, sir. 
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Mr. Rogers. Of course, you are on the sales end of it. Do you know 
how many authors and composers are entitled to distribution under 
that set-up / 

Mr. Comins. Of course, that is not my particular end of the organi- 
zation, but our entire membership would be entitled to the receipts 
that we collect. That runs approximately, [ would say, now about 
2 DOO, 

Mr. Anverr. Twenty-five hundred authors and composers, and 
about 450 publishers. 

Mr. Rocers. In other words, around 3,000 for whom you arrive at 
the credit performances that Mr. Harbach has testified to/ 

Mr. Connins. That is correct. 

Mr. Rogers. Now, I assume that the eleven and a half million 
dotlars vou test ified to has reference to the net collection / 

Mr. Couurns., No, that isthe @ross collection. 

Mr. Rogers. Before paying the agency ¢ 

Mr. COLLINS. ‘| hat is before our cost of operating our various oces 
and the staff that we have in New York. 

Mr. Bryson. Is that before taxes also? 

Mr. Cotuins. Yes, sir. 

Mr. ROGERS. Are you In a position to break down the approxima- 
tion of what it takes to operate this organization expensewise, as to 
the eleven and one-half million dollars that riety be collected ? 

Mr. C ruins. | would say roughly that the cost of Operatiol tod iV, 
which is considerably higher than what it was before, would run very 
close to BO percent. 

Mr. RoGers. i other words, it would leave between sf and SS 
million, to be distributed according to the credit performa ce formula 
that vou use’ 

Mr. COLLINS. Yes, SIT. We operate ona strictly cash basis a ic all 
monevs are disbur sed after hecessary expenses. 

Mr ROGERS. Now, when the rights of the individual are issioned 
to ASCAP, do you make arrangements with the recording companies, 
Capitol, RCA, MGM ¢ 

Mr. Co“turns. Of course, I have nothing whatsoever to do with 
that myself, but I do know that ASCAP has nothing whatsoever to 
do with the collection of any fees for the manufacture of recordings. 
We solely have one right that we administer, and that is the perform 
ance right. 

Mr. Rogers. That is the performance right when it is for profit ? 

Mr. Cotnins. Public performance for profit. 

Mr. Rogers. And ASCAP in the performance under their copy- 
rights does not have any rights or cannot go against any company 
that makes a recording of these copyrights without permission ¢ 

Mr. Connins. That is correct, sir. We do not have any interest 
W hatsoever in recordings. 

Mr. Rocers. In other words, if Joe Blow went down and sang 
Smoke Gets in Your Eyes for one of the recording companies, so far as 
ASCAP is concerned, so far as the author is concerned, they cannot 
collect anything whatsoever ¢ 

Mr. Coruins. ASCAP has nothing whatsoever to do with it. 

Mr. Rocrers. Nor the man who wrote the song? 

Mr. Cotuins. That is right. 
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Well, your question, as I understood it, was whether ASCAP has 
anything to do with or collects anything with reference to records. 
We have nothing at all to do with it. Of course, what the composer 
and author and publisher do with the recording companies is some 
thing peculiarly Within their own province. We have no interest 
nit Whatsoever, 

We have the right to administer only the performance right. 

Mr. RoGErs, Suppose Tom Smith is a ereat singer and he is in 
great demand by the public and they want his records. He is a 
performer that not only performs on the stage, but radio, and also 
Cuts ree ora for some of these COM panes who thi employ him. 

Now ASCAP would not equire of ‘Tom Smith. would thev. that 
he secure a leense before co ‘ting a fee for those per formances 4 

Mr. Cotiins. No, sir: ASCAP has nothing whatsoever to do with 
that. 

\s I said, our license is issued directly to the commercial users of 


™ , ] : | sal , , 
our members works, the man who uses the musi! in a commercial 


’ 
i 
1] 

Hie ¢ 


enterprise, 
The hah to whom vou referred, the artist who cuts a record for 


i ere are. of COUPSe hundreds of . 


any recording company—and t 
them—does not have to obtain any license from ASCAP whatsoever. 
Mr. RoGERs, But Suppose he went out as a pe rformer and put on 
a performance for a profit and sang songs. 
Mr. Contuins. He would not require any license. The man who is 


using the musk a his business would require thie license from us. 
Mr. Rogers. What do you mean by the man im a business ? 


Mr. Conumns. The man who is engaged in a commercial enterprise 
of entertaiming the public as a means of bringing them into his estab 
lishment to sell them whatever he is selling, whether { food, drink, 
or dancing. He is the man with whom we do business. He is the 


] ’ co 
commerciil operator of the est tblishment. 


Mir. RoGers. Let us forget the food, drink, and the jukel 


IOX for the 
Piomrehnt. 

Now, if Joe Smith Was a performer al cl he ime sone and hie Wel 
from theater to theater, AS( AP would collect “a Tee for that: would 
it not 4 

Mr. ("OLLINS. Irom the theater OWhel if it Wa in the theater— 

| 


o the music in his business. 


. , 
the man whois usin 


Mr. RoGers. Yes, and out of that you require, Vo sald, clith rent 
fee fron the est tbh; byrvae l t. depending upon the 3120 ¢ 


Mr. Conus. That is correct. 
Mr. Rogers. And if it is a small theater, his fee would be small ? 

Mr. ( ‘Ol LINS. We have it reoulal rate schedule. 

Mr. Rogers. You have a formula which you follow ? 

Mr. Corurns. That is right. 

Mr. Reeers. Did you make any study as to how those performances 
may increase the desirability of the public to replay, or have replayed 
to them, songs that may arise under that circumstance? IT mean by 
that, over the radio. , 

Now, vou do collect from radio stations \t least they have to 


} ; 


have licenses 
Mr. Contis. Yes, sir: if they use our works, 
Mr. Roeprs. And you have a formula for that ? 
Mr. Coruins. Yes, sir. 
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Mr. R GERs. Did you ever consider the question of addit onal 
revenue for AS ‘AP because of the uses that ria promote popular 
desire of people to hear songs, certain songs that m L\ by registered 


with ASCAP ¢ 


Mr. Conuins. Tam not sure if I understand your question, Cor 
OYTeSSHuUL i would say, though, that any song becomes populal 
through pu lie udopt on ot purty ln appeal, no thatter W il the song 

ind the amount of popularity 1 suppose depends on how \ 
ol thre i t attracts, or how many of the p 1] like it 

rut | ppose there no wav of measuring the popularit { 
t hye one xcept by the people who al waved tl 1) I 
elling record or sheet niu 

\ir. Roaers. ~ are vou Tamillar w th Oils { i 
1] I. 4 cb. % { we have 1 ye fore us 4 

\] ( ol INS Yes, 1! 

Nin LOGERS lo the provisto of this act. 1 require that ror ¢ ! 

ek thata cert n record muav be in the maci e the taverh Keeper 
Ol Un pel on Who operates more than two jukeb ACS, t L | L\ Lo Cle 
author | nt a week. 

Mr. Cotuins. Yes, sir. 

Mr. ROGERS. la ume that if this became the law. it we a heces 


Sariiy follow That ASCAP “AS such would he the pol cing office! to see 


‘ | 4 


that the rova { are paid? 
Mr. Corus. Insofar as our members are concerned, I presume tha 


we would ave the right We, of course. are not the sole orga! atiol 
that protects the rights of composers and autho oe acaciadee 
Phere are other similar organizatio 

but SOUP menibel re co ed, we would | right 
to tices Whi use, 

Mir. Rogers. Let is take the membx rs ot yout org ition. } i! 
requathted: With thie ules orga ition and Vou § out ala se it to 
he boys, so to speak. 

Just outline briefly, if you know, whit play you may have for thi 
ollectic of the | cent per record per week from each tave or place 
tira on iV it ive more thah two juke boxes. 

Mr. Conurns. Of course, in licensing any use, we would natu 

re Te el t ohn a bas that would b ‘Mm ef PCONO?! il for 
ih tel \ 1] is e@a est on the user Tron the poll ot vie ( 
of collection and mechanics. 

[ would say that probably the easiest method, if t law should b 
pul imto etlect. would be to issue a license to whoever Is going to be 
esponsible for the payment of the fees on some sort of blanket bas 

Mir. Rogers. In other words, the easiest thing for ASCAP to do in 
he event that this law ts adopted, would be for them to create a ne 
formula. so to speak, as you how have formulas dealing with hcense 
vou now issue to individuals who have performances for yp if 
ettle with the man who has more than one machine and | > ne ? 
i definite fee rather than 1 cent a week per record ¢ 

Mr. (‘OLLINS. OF ourse, that would he the ensiest method of 1) 
dl] ne it 

Mr. Rogers. Would there be anv other method 7 

Mr. Cotuins. Of course, it would depend a good deal on the 
anguage in the bill that 1 pas ed. but L would sav it would be th 


easiest nethod if i could be worked out eflicienth i i ¢ fively. 








14 RECORDINGS IN COIN-OPERATED MACHINES 


Mr. Rogers. Now, assume we went along with the proposition that 
the authors were entitled to something, and as this bill is written 1 cent 
a week a record, it would give to ASCAP, then. a proposition that says 
they can go to the operator and say, “We will make this kind of deal 
und that kind of deal.” 

Mr. Cotzins. I think we can very easily work out some mutually 
satisfactory arrangement that would both make it easy for the user 
and efficient for us to operate under so it would be of benefit to both 
sides. 

Mr. Rogers. As sales manager for ASCAP, you know that the mini- 
mum damage inthe event of violation is $250, plus attorney fees / 

Mr. Cotuins. Yes, sir. 

Mr. Rogers. Ifa man failed to make the proper accounting, or failed 
to get the license, the passage of this bill would subject him to the mini- 
mum damage of the $250, would it not / 

Mr. Auverr. Congressman, can I get Mr. Finkelstein to answer that ? 
That is a legal question. I would rather have an attorney answer it. 

Mr. Rogers. That will be fine. I agree with you Mr. Finkelstein 
knows the legal angle of it. He has been before the committee before. 

But let us go one step further. At the present time would you out- 
line to this committee what your usual fees are under AS¢ ‘AP for those 
who are performing for profit? What is your minimum, and what is 
your maximum / 

Mr. Cotuins. The fees, as I say, are drawn upona scale which takes 
into consideration the type of establishment. the size, the amount of 
music it performs and how many nights per week, 

We have a minimum fee which runs approximately 860 a year, about 
$5 amonth. That fee would, of course, be for the small user. That 
takes into consideration full-time operation, We do have seasonal 
licenses which I might also mention whereby the license would only run 
about $30 a season. 

Mr. Rogers. As an example, in my State we have a number of re- 
sorts in the mountains where they probably do not operate over 3 
months. 

Mr. Coturns. Yes, sir: they do not operate over 5 or 4 months. 

We have a seasonal license for that type of operation, but our mini 
mum fee for a full-time operation all year long would run approxi- 
mately S60 a vear. Now that fee varies. 

As Isay, it could run $90 to $120, and when you come up to an estab- 
lishment like some of the real larger ones, it could be more. 

Mr. Roeers. For a national hook-up on radio, do you license each ? 

Mr. Couutns. That is on a different basis. I am talking now about 
the general type of establishment, the small man that runs a restau- 
rant, tavern, or night club. 

Mr. Rocers. Now, you are familiar with the provision of this bill to 
the effect that it does not require the payment of a fee if you have only 


one juke box 4 

Mr. Coiurns. Yes, sir. 

Mr. Rogers. Now you heard the testimony of the president of your 
association, Mr. Harbach, to the effect that approximately $500,000, 
000 a year was collected out of the nickel-and-dime operations of 
these jukeboxes. Are you familiar with-any survey that has been made 
in that regard ? 
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Mr. Couuins. I am afraid IT am not, Congressman. ‘This happens 
to be an industry that pretty much, as far as I understand, is what 
you might call a secretive business. I have seen figures from time to 
time estimated, but I do not know of any definite figure. 

People do not have very much available 1h printed figures, I have 
seen some estimations. 

Mr. Rogers. It would necessarily follow that you have no infor 
mation as to how many places would have one jukebox / 

Mr. Coutuins. No, sir: we co not. 

Mr. Rogers. Or those who have two or more ¢ 

Mr. Couurns. No, sir: we do not. 

Mr. Bryson., There would be a great many more having one box 
than having a multiple number ¢ 

Mr. Cotuins. Ishould imagine so. Very few places have I seen that 
have more than one jukebox. 

Mr. Rogers. A very few places? 

Mr. ¢ - mins. Yes, that have more than one jukebox. Offhane 
doubt 1f t here are very many al all that have more than one J LIKE box. 

Mr. Rocers. Is not the reason for making the liability on two juke 
boxes or more to vet those places where they do 0 in more for com- 
mercial operation of music? That is to say, if a man sets up a large 
dance hall and has a box that can operate, and he is bound to have 
more than one there, that is the fellow you are trying to get at / 

Mr. COLLINS. No. I would hot Say so, Congressman. ] thir k t was 
very well stated in the letter of Senator Kefauver that was read at the 
beginning of the hearing that the intention was to exempt for pay 
ment the man who actually owns a single jukebox. 

Mr. Aucerr. Congressman Rogers, can Mr. Finkelstein answer 
that ¢ 

Mr. Rogers. Certainly. 

Mr. Anverr. That is a legal question. 

Mr. Rocers. Well, you have no information as to surveys ¢ 

Mr. Cotuiixs. No, I do not, sir. As to the amount of income from 
the industry, I do not know te any printed figures that have given any 
information. | have seen some figures as to the number of actual 
jukeboxes that are sup yposed to be in existence in the cou itry, prin ted 
in some of the trade per lodicals, and the figure is estimated varioi isly 
between 500,000 and 600,000, 

Mr. Rogers. Of course, you do not have to answer this question 
unless vou want to, 

Do vou think that Senator Kefauver’s interest in this bill nia have 
been stimulated as a result of his crime investigation / 

Mr. Couuins. Congressman, I am afraid I will have to refer that to 
Senator Kefauver. 

Mr. Bryson. Congressman Reed wishes to ask you some questions. 

Mr. Reep. One of your answers was not quite clear tome. Perhaps 
I was not paying very strict attention at the time. 

You said that your gross rec eipts were around 1114 million dollars ¢ 

Mr. Conuins. That is right. 

Mr. Reep. Your net would be somewhere between S7 and SS mil- 
hion ¢ 

Mr. Conus. Yes. 
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Mr. Reep. Now there is a division made of the balance and that 
goes to the members / 

Mr. COLLINS. That is correct, 

Mr. Reep. Is there any particular manner in which that is divided ¢ 
Do you have a certain formula as to how much goes to the author, 
how much voes to the publisher, and so forth 7 

Mr. Cour INS. " he fund IS din ided ou percent het we ii the Compose! 
and author, and percent to the publ her, Phe us to the indi 
viduals, PE think Mr. Harbach has explained how it is handled, as to 
the mdividual coniposer and author. 

Mr. Bryson. Thank you, Mr. Collin 

Mr. Conus. Thank vou, sir. 

Mr. Tlarnis. Before Mr. Finkelstein testifies. I would like to intro 
duce several statements from members of the Ame ah 
Composers, Authors. and Publishers, if I may. 

Mr. Bryson. Do you propose to read them, or just give a résumé 
of them 4 

Mr. Harris. | would like to give a résumé of them 

Mr. Bryson. All right, tell us whom it from and what the sub 
tance of 1f is W “com read o it in detail. 

Mr. Harris. This a cable from Oscar Hammerstein IL in sup 
ort of H.R. 5473. Tle regrets his absence in London makes it im 
ossible to appear, but he is heartily in favor of the objectives of the 
This is a wire to the chairman of the subcommittee from Richard 
Rodgers. AP pare nthy Mr. Rodgers is aboard ship. tle, too, regrets 


the tact that thot test ry In person, but he heartily el! adorses the 
w+ holgor Pate) 

llere is a statement from Sylvia Dee. She a writer of musical 
COLLDOSIELOLS, She las written some very outstand ny Comipor tions 


lh most of the subcommittee probably have heard, 
» too. Is In favor of the bill. 
We have a telegram from Irving Berlin, He heart ly endorses the 


bill. He Says. 


- 


I shall be unable to lenve California in time to attend the hearings on youn 
bill Hl. R. 5473, but wish t oin my fellow writers in supporting your efforts to 
place the juke-box industry on a parity with othe paying reasonable roy 
alty for the use of cop vhted music 

It isa very interesting telegram and it will be incorporated into the 
record 


(The documents referred to are as follows:) 


Hon. JoSepH BRYSON 
Chairman, Subcommittes Vo. 
Old House Office Building. Washington. D. ¢ 


House Judiciary Committe 


Regret absence in London makes it impossible to appear personally in suppol! 


of your bill, H. R. 5473, which is designed to protect authors against unauthor 

ed performances of their works in jukeboxes I hearti endorse your objective 
of making the distributors and operators of jukeboxes liable for performances 
While exempting individual tavern owners and other owners of only a sing 

jukebox Although your bill (by preseribiig a statutory royalty) limits an 
authors power to bargain with the jukebox operator, it removes the outright 
exemption which these commercial users enjoy today I be ‘ r compro 
mis? bill will be acceptable to most authors, and I hope you find the jukebox 
operators equally willing to accept it. On my own bel nd on behaif of the 
Authors League of America, of which | am preside I wv ‘ ress appre 
ciation for your continued effort to improve the copyrig) VOU and f 
your interest in sateguarding the rights of authors 
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Hon. .}OSEPH BRYSON, 
Chairman, Nubcommittes Vo ,, House Judiciary Committee, 
Old House Office Building, Washington, D. ¢ 


Dear Mr. Bryson: This wire is written to give you briefly my 1 ons for sup 
porting your bill, H. R. 5478. | shall greatly appreciate your fling it as my stat 
ment at the hearings on this bill, as I expect to be overseas when those earings 
are held 

My name is Richard Rodgers I have been a Composer since my underg! 
days at Columbia University, where I wrote music for varsity shi n collabo 
collaboration with the late Larry Hart. Professionally, we wrote, amon; er 
show The Garrick Gaities, Deurest Inenmy, A Connecticut Yankee, I grey Vn 
Present Arms, Too Many Girls, Heads Up, Love Me ‘Tonight, | M rhea JA \ ‘ 
Jumbo, On Your Toes, Babes in Arms, ['d Rather Be Right, Spring Is [le | 
Boys From Syracuse, and Pal Joe 

A few of the son from these shows were: With a Song in My Heart, My Il t 
Stood Still, Lover, Thou Swell, | Married An Angel, The Ladys S 4 i i 1) nad 
Bewite! 

Since Larry Hart’s death, I have written in collaboration with O r Ha el 
stein I] Qur shows include: Oklahoma (Pulitzer Prize Curouse All 
South Pacific (Pulitzer Prize) and The King and I hese she included ch 


ngs as Oh What a Beautiful Morning, People Will Say We're in Love, Surrey 
With the Fringe on Top, If I Loved You, June Is Bustin’ Out All Over, It Might 
As Well Be Spring, The Gentleman Is A Dope, So Far, A bello Neod \ 
Bali Ra’i, Some Enchanted Evening, Wonderful Guy, Younger Than Springtime, 
There is Nothing Like a Dame, im Gonna Wash That Man Right Outa My Hair, 
We Kiss In A Shadow, and Hello Young Lovers 

Mr. Hammerstein and I have also been active in casting, rehearsing, and 
producing me of our own shows as Well as those written by others 


According to surveys made by the American Socie 





tv of Compose Authors 
and Publishers (of which I have been a member since da director from 
MMH1 to 1947) my songs rank among the top five catalogs, Measured by the fre- 
quency of their performances in radio and television. Since [am not paid for 
performances it jukeboxes, it S impossible to furtiish sta 
my contribution to the hundreds of millions of do rs reaped al lil by he 
ukebox industry from the exploitation of copyrighted musical works | vuld 
be reasonable to assume that the use of the songs ment eal ove is res] e 
for a subst tial part of this income 
rhe we anomaly in the existing copyright ch H. R Bs 
would correct The fact that the operator receives icke every f e om 
my song s plaved gives him an immunity from paying me al rovalt On the 
ther handed f the publie w e permitted to hear mis ne i the ke 
without ] vy the >-cen ‘ » the ikebox operate he taver ‘ 
be ol ed b to pay me a rovalty What an odd tuation that If 
operator ¢ ts payment from the public, then the operator doe not | 
for 1 I u i tive ! sic is heard by the customer witliou pit e! 
ni ‘ 1} I thie owner ofl in estublishment has at ‘ 4 ! i | \ 
the ¢ ti i It t} a only because the Congre n TOD « d 
possibly have foreseen the development of jukeboxe { ough inventior ! 
! ere tie ed the entire eld of entertainment in the t quarte 
If t yore ! f the ar 1 hee mh nin 109 ‘ iv be « ! 
he ¢ rit d ot h e creuted this ame i 
The Br by H. R. 5475) and it pra ! el iuver | s | 
( ng ( 10) Cop right act Th pres il ‘ Cle! | deve }) 
’ } ‘ i ' , 1 quit re ’ f ] 
li \ rs f copyri ted musical wor hhe ‘ 
A t ire med by rad r tele Isto? - \ ‘l 
echanica ‘ ele l l devices wl hi ir l t ¢ ( ‘ 
© COM The by reasor if pecial appeal, @ 7 _ 4 1 , lant 1 
for se oi tkeboxes than in othe ields My own 0 are} f tVin 
Ince Cle re tended for a more general appea Dut hethe ‘ 
especia ble for jukeboxes e Bob Merrill's Sparr n tl rre Poy 
My ‘Tru Pru | r, or Belle Belle, My Liberty Belle: or Sy I dee hiel v 
( k Young or are part of a so-called standart wert ke e of 
he ol h I have \ tten in « iboratic h J | | ) i 
Har n Il ho write these sor and wil e& prope ‘ a 
] e the 1 determing he cor ti Ss under hicl ‘ ! 











18 RECORDINGS IN COIN-OPERATED MACHINES 


commercially, This right is given to us as applied to all uses except those s 

which occur through the medium of the jukebox. H. R. 5478 does not propose dl 

to give us unlimited control of the right to authorize the use of our musie in R 

jukeboxes, but it gives us the minimum protection to which we are entitled f 

while at the same time safeguarding the small user, and affording the large I 

user (operator or distributor) the opportunity to avoid infringement by paying 

a very low statutory rovalty. u 
The responsible writers are willing to accept the limitations imposed by this ! 

bill upon their licensing; the responsible operators and distributors should gladly 

meet us halfway and join in endorsing H. R. 5473. ' 
Respectfully submitted 

RicHarp Ropcers, Fairfield, Conn 


STATEMENT OF SYLVIA Der (JOSEPHINE Moore Prorrirr) 


My name is Josephine Moore Proffitt Iam known professionally as Sylvia 
Dee. IT was born in Little Rock, Ark. I now reside at Levittown, N. Y A} 
though my present profession is writing musical compositions, | have written 
novels (Dear Guest and Ghost, There Was A Little G rl, and And Never Been 
Kissed) and a musical show (Barefoot Boy With Cheek ) 

\t the present time one of my songs, Too Young, is a jukebox favorite, as 
have been several of my earlier compositions, which include Chickery Chick, 
It Conldn’t Be True, Stardreams, I'm Thrilled, Have You Changed? My Sugar 
Is So Refined, After Graduation Day, Laroo Laroo Lilli Bolero I have been 4 
member of the American Society of Composers, Authors, and Publishers since 
19t3. My annual royalties from the performances of my songs during the past 
2 years have averaged $1,415.18 
f was startled when I first learned that performances of musical works in 
jukeboxes are not subject to the payment of copyright royalties because it is 


claimed that they come within the coin-operated machine exemption of the 


Meo law The law which protects dramatic works, such as my pray Barefoot 
Boy With Chee protects me against all public performances, whether they 
are for profit or not Yet if I write a sone it may be performed publicly for 
honpro purpose Without my consent i do not coniplain against this dis 
crimination as hetween dramatic and musical works ut I do believe that 
wl ever my songs are performed publicly for profit my right to receive royal 
ties for the perforn es should he recognized. It is re nized as to all such 
pel formances except those which are given by means of jukeboxes Yet no 
performance is more clearly for profit than one where the patron must pay 
a nickel to an operator every time he wishes to hear one of my songs. Though 


the song is mine, I get no part of the nickel because of an outmoded law passed in 
1M). «6Of course, lond-speakers were unknown in 190 


the performances in 
penny parlors were hardly performances in publi No one can question that 
the performance by means of a jukebox is actually a public performance, nor 
s that performance 


can anyone question that the payment of a nickel mal 


) { 
one for profit Hl. R. 4783 is in the public interest and should be enacted for 
these reasons: First, the 1909 exemption is no longer logica second, it creates 


an injustice to the writer: and, finally, it discriminates against other con 
mercial users of music 


H. R. 5475 would correct this situation while safeguarding the small user 
against any possible hardship 


Hon. Joseru Bryss , 
Chairman, Subcommittee No o, Hlouse Judiciary Ce } flee, 
Old House Office Building, Washington, D. ¢ 


I shall be unable to leave California in time to attend the hearings on vou 
bill TL. R. 5473, but wish to join my fellow write) WH SuPpPoOrtins Your ¢ 





to place the jukebox industry on a parity with others in paying a reasonatle 
rovalty for the use of copyrighted music A desire to hear our copyrighted 
music is the only thing that indnees the public to drop nickels into the jukeboxes 
located, our songs cannot be heard without paving toll 
to the jukebox operator, who contributes nothir 


Wherever these boxes are 
¢ to the creation of music. Onl) 





successful records are placed in jukeboyes Yet the operators of these machines 
contend that their playing of our records helps to popularize them. That type 
of patronage which is given only to an assured success puts me in mind of Dt 
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. V2 1 -f 1° {far 
Samuel Johnson's letter declining Lord Chesterfield’s offer t 


dictionary published under his patronage Said Dr. Johnson 











‘Is not a patron, my lord, one who looks with unconcern on a 
for life in the water, and when he has reached ground encul 
help?” 

Our songs that have become popular enough to find a place ni 
nlreadv reached ground Those songs are placed il the box 
reius nh to attract the customer's kels 

We believe we should have a right to say to the jnkel 
use our musie commercially unless vou, like other co ere 
pared to pay tor it 

I have h ! 1 INé sav that the very successful so wl 
try to increase thei ! rive Decuuse n t oft \ 1 I 
taxes My ple msSwel The United States (i 1 ent 
mel diw help to support I »> wish to do ! ( 

hers tine t i ! 1 fon ] sides, the Int ’ ind 

for f ts of financial data No one knows eva 
boxe there re who owns them, ho many nickels are deposit 
tT ] extent certan operators mn ingle this busine \ 
racketeering exposed in the Senate crime investigation 

I w t ‘ 1 nd Senator Kefauver on the ! 
sented H.R companion bill S. 2186 

I sha } ( té uur f ! tt wire wiltl the 


Ince vo s 
I 

Mr. Harris. Now, Mr. Chairman, will vou please call 
Finkelstein, counsel for ASCAP? 

Meee Auner? Ver. Ch rman. before vo eal? Me. Fi 
oo) o read a I yexcerpts Pye ii Some of these starter 

Now. Mr. Parris ha read an excerpt from Mr. Berl 
the same thine I was going to read. I wonder if vo 
so I could st envy / » couple of lines he out of 
statel Mii Ha { ( iteme \] 
ment 

Mr. Bryson Just briefly wir itement \\ eH 


duc ne Sout Px ( renaing 
l I Orne r ¢ Te ‘ f ma no the 
of l { ble for perfo I ~ hile exempting 
ad ootn ‘ ers ¢ n i sing } ebos ] ‘ 
mise b ln recep ble t ost authors ind IT he 
opel Teor ‘ li \ \ ng t cece} ! 


] 


Now | speaks as president of thi Authors’ Leaou 
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‘I if l laren oOreanization of bool etl ors and ] suppose, 
nutchors. | hope Sometime we Will hen from ome oft 


their behalf. That Is msotar nus Mr. Hamme term 1s « 


| would na Lilce to anote from Mr. Rodor rs vire, 
from the boat He is on his wav over to England to 1 
duction of South Pacific [reading 

here SI rice wel n the eXIStin Caps i 
would rrect The fact that the operator receives n 1 el ¢ 
my sones is played gives him an immunity from paying 
the her | th ublic were permitted to heat \ vs 

thout paving the --cent toll to the nizeho. operator the ¢t yp 
be obliged by law to pay me a royalty What an odd situati« 
operator exacts payment from the public, then the operator « 


for my sol - but, if the music s heard bv the eustome 
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nickel, then the owner of an establishment has an obligation to pay. That is 
the existing law It is the law only because the Congress in 1909 could not pos 
sibly have foreseen the development of jukeboxes through inventions which have 
revolutionized the entire field of entertainment in the last quarter century. If 


the present state of the art had been known in 1909, we may be certain that the 
Congress would not have created this anomaly. 

Mr. Bryson. From whom was that 4 

Mr. Anvertr. That is from Richard Rodgers. 

Now, this is one little excerpt from Miss Dee's statement. Miss 
Dee is the yvoung lady who wrote probably one of the biggest juke- 
box numbers for the year 1951. She wrote the lyrics of the song 
called, Too Young. I suppose you gentlemen, if you are jukebox 
listeners, would recognize it. 

She says here: 


I do believe that whenever my songs are performed publicly for profit: my 
right to receive royalties for the performances should be recognized. It is ree 
ognized as to all such performances except those which are given by means of 
jukeboxes. Yet no performance is more clearly for profit than one where the 
patron must pay a nickel to an operator every time he wishes to hear one of my 
songs. Though the song is mine, I get no part of the nickel because of an out- 
moded law passed in 1909. Of course, loud-speakers were unknown in 1909, and 
the performances in penny parlors were hardly performances in public. 


You know the old-style earphones as against that one thing that 


circulates throughout and across the street, in the hall, and outside 
the hall. 

Thank you for your consideration. 

Mr. Bryson. Mr. Finkelstein. 


STATEMENT OF HERMAN FINKELSTEIN, NEW YORK, N. Y., GEN- 
ERAL ATTORNEY, AMERICAN SOCIETY OF COMPOSERS, AUTHORS, 
AND PUBLISHERS 


Mr. Finkeisrein. My name is Herman Finkelstein, 440 East Fifty- 
sixth Street, New York. I am general attorney for the American 
Society of Composers, Authors, and Publishers. 

Mr. Chairman, if I may. before going through my general state 


} } 4% 4 » oc? 
ment, | should like to try to answer some of Congressman Rogers 


questions addressed to Mr. Collins, and make one correction. 

In talking to the controller of the oclely, I find that in Via. + Win s’ 
department the cost of operation is 30 percent because of these branch 
offices; however, the general expenses of the society are approximately 
21 percent. That is because in collecting from radio and television the 
expense is much less than in the branch offices to which Mr. Collins 
referred, 

So that the general cost of operation of the soi let y is 2] percent 
rather than 30 percent, if we nav correct that figure. 

Mr. Rocers. That is, the over-all expense in connection with the 
collection so far as ASC'AP is concerned s2?1 pere tf rather in the 


ou percent that Mr. Collins testified 4 Ist no tnomenfl aco 


Mir. Finkeustein. That is correct, sir. 

Mr. Rocers. He was testifying as to his particular field. 

Mr. Finkevstern. That is correct. 

Mr. Roa RS. So that leaves about 9 percent. 

Mr. Finkentsrers. For distribution to members. 

Mr. Rocers. For distribution on this credit pe rformance formula 
that ASCAP uses. 
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Mr. Finkevstein. That is correct, Congressman. 

There is just one other pom that was brought up and that is on the 
ASCAP method of licensing. 1 think under this bill the user would 
have an option—the jukebox operator would have an option to pay the 
statutory rates to the copyright proprietor, ignoring ASCAP com 
pletely because the society does not have exclusive 1 a} ts. 

The membe nia license directly, or the soi letV may license, at the 
option of the user. 

Mir. Rogers. Let us ¢ xplore that. Of course, if I as an individual 
were a composer like Rodgers or Hammerstein, I am not under any 
obligation to join ASCAP in any manner whatsoever ¢ 

Mr. Finkxensrern. That is correct. 


Mr. Rogers. But do vou know what percentage of the music writers 
who do copyright joln the organization ¢ 
M -— KELSTELN { naer a consent de ree ve have, Coneressn 
we are required to admit anv writer who has regularly published a 
gle composition. So that most of the writers of America are 
wm bet 
Unfortunately, vou find, although we have most of the writers of 


America in the organization, a very substantial number of perform 
ances ot nu very sul stantial number ot Compositions which are written 
and published by nonmembers. 


There is another licensing « real zation that is owned by the broad 


Cast mMdustry that? nauvges to vet quite a number of « ositions 
published and performed 

Vin «er | ] t} nh Ulie \ li R Li 

I ( tf crit \ ( ‘ | O 

Ite I ( ent pel Orel pH \ K In adait to AS! AP 

| t I mean: Suppose I compose a song and I d in 
individual, \ ild have the right. would I not. to go to ea one of those 
yperat has twool e periorming tor pro ‘| want 
l \ ce } ( / 

\I | ELSTEIS Yes Cone - in Rov }) 1 
oO} \ { sand the put el eed the socr f t re 

\ ! ter o1 j er, Whether it he I! l R if 

large en Ol is enough monev to go aro | ( Y 1» 
rormal { It \- i? WipOss le task. You Ww) nena 
miohey 11’ lrally than you Wwo | rope ’ eve l tel [ihe 
damage provi on of the copvright law. 

Mr. R GERS, Following the legal theory of the propo tioh. would 
there not arise a situation where any Jukebox operator with two o1 
more jukeboxes performing for profit would have one of these records 
by one wh snot a member of ASCAP? Could he not then b 1) 

ted, . s Det hie law, to The? DELDDRDDDUTTDD Chal i ‘SOT Se } 
torney 1 4 

Mir. FINKELSTEIN. Tam glad you brought that up. 4 ongres thi, be 
enuse that hig hohts the a ilere! e between this bill. H i tir. ! 


previous ittempts to repeal the jukebox exemiption. 


Under previous bills in which there was outright repeal, true, the 
, et , ' 
only aiternative of the user w 10 failed to arrive it seonne ran ent 
with the writer ol his organization, would be to subject mself to the 


usual 1 dies of the copymght law, including the S250 n nium 
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damage provision. But this bill gives him the alternative of paying 
1 cent per side per week by reporting the use to the copyright pro 
prietor the last day of the month following the time when the record 
is in the jukebox, and then he has another month to pay the money. 

Mr. Rogers. Yes, but if he had the record in the jukebox during the 
month of September and failed to make the report on the Ist of Oc- 
tober, or within a reasonable time thereafter, and he had really failed 
to make payments, then he would be subject to the minimum damage 
of S250? 

Mr. Finxetsrein. That is correct, Congressman Rogers. 

Mr. Rocers. In other words, this bill, H. R. 5473, in substance says 
that A jukebox oper ator of two or more for profit is subject to the 
same penalties or is required to get the same license as any individual 
who may use ASCAP music, and his failure to get the license can 
result in the minimum damage of $250 plus anything else that they 
may prove plus attorney fees. 

Mr. Finxevsrerx. He has this option that no one else has at this 
time in the field or performances; that is, to pay a statutory rate of 1 
cent, which is rather low, we think, 1 cent per side per week. And if he 
does that, if he shows a desire to respect these rights, he need not fear 
the $250 minimum. 

By the way, the $250 minimum-damage provision in our law is a 
substitute for the Government giving to copyright owners a police 
force. If anybody steals a man’s watch, or invades pi property, he 
can callona polic eman to eject him from his property, or to arrest him 
for interfering with the possession of his personal wt rty, but in the 
field of copyright if you ever called on a policeman to remedy an in 
fringement of copyright, he send neath oh, laugh at you, he never 
heard of anything like that. 

We have grown up with the idea that the copyright owner must 
be his own policeman and in consideration of that Congress gives the 
copyright owner, if he is successful in a lawsuit, a minimum damage 
of 8250 because those damages cannot be computed, You can never 
tell how much the invasion of the right is worth. 

The Supreme Court said that very thing in oug/as v. Cunningham, 
and Westerman v. Dispate h Printing Co., where they upheld the mini- 
mum-damage provision of 8250 against the lower court awarding $10. 

If you could recover only $10, nobody would sue. You would have no 
protection and you would have no means of recovering ranything if you 
brought a man to court. 

Mr. Rogers. What you have advanced is the reason why the Con- 
gress in 1909 adopted the original copyright law which made ASCAP 
possible under the set-up and by which under vour operations you have 
been able to provide to the writers a substantial sum as remuneration 
for their work. 

I assume from your statement that you are still in favor of that 
and want it extended a little further. Isthat not about it / 

Mr. Frnxersrein. IT think we are in favor of the minimum $250 
damage provision, Congressman Rogers, and are perfectly willing to 
say tothe jukebox people, “You need not fear that $250 minimum even 
if you do not want to make an agreement with a writer or copyright 
owner. You may pay the statutory rate and have no fear of the $250 
minimum if you are honest in your reporting.” 
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Mr. Rogers. Now have you visualized, or have you had any thought 
or idea, if H. R. 5473 should be adopted, as to the manner and method 
by which ASCAP may go about in collecting the 1 cent per record per 
week, or just what thoughts do you have in that regard ¢ 

Mr. Finketsrern. Congressman, J personally visualize some diffi 
culty in ascertaining the proprietors of the jukeboxes that you fine 
in this bill, but I think that is a risk that has to be run under all cir 
cumstances. If the society should enter into an agreement with the 
user rather than having the user deal with the individual as he may 
at his option, I rather think that the practical thing would be to have 
a blanket license whereby for a fee of X dollars per jukebox per year, 
the user would have a right to play anything in the ASCAP repertory, 
and that would be a matter of negotiation. 

Mr. Forrester. Do you mean to say that under your bill it would 
be 1 cent per week, but in no event more if you want to take a blanket 
sum? Is that what you mean? 

Mr. Finkensrein. Congressman Forrester, I assume that the pur 
pose of this bill is to give the jukebox operator the option of saying 
“IT refuse to make an agreement with anybody,” just like in the 
compulsory license provision under which phonograph records are 
manufactured. The record manufacturer may say, “I don’t want to 
deal with the copyright owner at all. I will manufacture these ree- 
ords under a provision of the 1909 law that says that once a record is 
manufactured with the consent of the author, any other manufacturer 
can manufacture the record upon the payment of 2 cents, the statutory 


rate.” 
Mr. Forresrer. It appears that we have the law one way and then 
vou are going to substitute, you are going to use a different method 


entirely from what you are asking. 

Mr. Finketstein. I say this, Congressman Forrester, that if the 
wense were to he worked out with the society, | should think the 
practical way, from the standpoint of the user and the author would 
be to try to arrive at a blanket fee under the free baran ning that 

Mr. Forrester. But would it not be better to wive | a bill and 
give us a plan which we could write in the law, because we all respect 


people Cah engage in. 


law ? 

Should we hot have one that should he the one that vou are voing 
to use ¢ , 

Mr. Fixkenstern. [ do not think, Congressman, that anybody can 
foretell just what the arrangements will be. I may be completely 
wrong in thinking it will be on a blanket-license basis. The jukebox 
operators may not want that. They may say, “We just don’t want to 
encourage this society to receive ANY more monev.” and thev have a 
pel fect rieht to do it. , 

They may say, “We will only vo to the copyright prop etors.” 


Phes may even make an agreement for the Irving Berlin catalog 
alone, ah) they nia vive preference for the performar Ce ¢ f his w ork. 


f he will give them half the statutory rate. 

Mr. Rogers. Do you feel that this bill, which would give to the 
jukebox operators for profit an option to par the 1 cent pel ecord 
per week, has its 200d features, rather than try Ing to amend the law 
nder which the writers now secure their royalty under ASCAP and 








24 RECORDINGS IN COIN-OPERATED MACHINES 


set the minimum of damage of $250? That is, just a blanket, putting 
it under the $250, you think is a little too severe ¢ 

Mr. Finxuestern. Yes. We think, as a practical matter, there are 
two things in this bill that should be high lighted: 

One, that the small user, the tavern owner, who has only a single 
jukebox and who owns it, is completely exempt from any liability. 

And, secondly, that the honest user need not fear a $250 minimum. 
damage liability. 

The average large jukebox today has 24 or 25 records in it: they 
plas both sides, and there are some that play 100 selections, 50 records 
plaved on each sicle. 

The average really large ones and the ones that they advertise, 
Supe Rocket, I { unk they call them, have 1S selections, 24 records, 
and are equipped SO) they pray not tor a nik kel, Prt for il dime, Ol three 
fora quarter, at the bargain rate. They might take in anywhere from 
S1.000 or more a year, and would pas inde) this bill—if they account- 
ed in accordance with this bill, all the copyright owners whether in 
ASCAP., or not. for 50 selections, let us Say, would receive 50 cents 
a week, or $25 or $26 a year. 

That would be their maximum lability if they want to account 
under the statute and they need not worry about paving $250 to any 
body: they pay that only when they get caught cheating. 

I say, considering the fact that there are no other penalties that 


Ss hot unreasonable. 


Mr. Rogers. You heard the testimony here that approximately 
$500 million a year goes to these jukeboxes. Do you know how those 
fimures were arrived at? 

Vir. Finkxensrers. I think there were some ich statement In the 
trade publication of the industry, called Cash Box. But I do not 
think anvbody knows « Xacti what the fiery res are. \\ hether it 1s in 
Cash Box, Or % where else, it is a | re estimate without any basis 

lhe given for t OMputation. . 

Mir. Rocers. + would be unable to give us anv information as to 
how many of ¢] niay be operators of one jukebox or two jukeboxes 4 

Mir. Ir NKELSTEIN This Is omethine like taking rua 1] notice On 
vour part. [T wonder if from your own experience any of you have 
ever seen an establ vent that has mio! than one tikebox Im It. 
True, they have more than one Wall-a-matic on the wall, where you 
Can lrop vour 1 kel In, but there is only on machine that has 
records in it. onlv one jukebox. Thev mav have two different floors 


and run two qd ferent pol cles, and for that reason have two juke 
boxes 


Mr. Rocers. In other words, if I ran a tavern down below and a 


dance hall up above, and I had a jukebox down below, and I had one 
up above, then I would come into this bill ¢ 
Mr. Finkxecsrerx. That is correct. and that is a very unusual case. 
Mr. Rogers. That is the exceptional! case / 
Mr. Finkxecsrern. That 1s correct. 
Mr. Rogers. Now, let us go one step further You recognize that 


this savs there must be two or more for profit. Suppose thy) 


‘re Tol 


profit. Ina lot of places they will have a dance floor in the middle of 
the tavern where fellows and eirls can get up and dance, and thes 
usually keep that there asa part of entertammment to keep them in tne 


poder e. 
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Mr. Fixxersrein. Keep them buying liquor or food. 

Mr. Rogers. Well, liquor and food is the main objective, and this 
is the side line. 

Suppose this man should have a stand-by; suppose he only has one 
jukebox that is hooked up. but experience has shown that these juke- 
boxes break down quite often, and the man does not wnt to Lo t] rough 
this experience of losing a lot of business before he can vet a fellow 
to fix it. 

Suppose he has another one he can hook up in the event the ot er 
one breaks down. Would you then be able to collect the 1 cent? Or 
what are your thoughts on that? 

Mr. Frxxersrein. I suppose technically, Congressman, if there 
were such a place and they made so much money on jukeboxes, they 
could afford to have two of them under this statute as drawn, there 
would he double liability. 

Mr. R GERs. He would only be operating one ata time. 

Mr. Finkevstrern. Yes. 

Mr. Rocrers. Two jukeboxes going at the same time would result 
in chaos rather than orderly entertainment; but suppose one was there 
just as a stand-by and not to be used except when the other one broke 
down / 

Mr. Finxersrerx. We would certainly have no objection to having 
the bill prov ide, or the committee’s report provide, that. under those 
circumstances you could collect from only one and not from two. 

Mr. Rocrers. Now, let us go one step further. You know that a 
number of jukeboxes are operated on a percentage basis. That is, I 
may own a tavern and you may own one, and Joe Doe down here owns 
all these jukeboxes. He comes and puts one in my place and one in 
your place, and all over town. He comes in on a Saturday night and 
opens up the box and takes out 40 percent of it and wives me 60 per- 
cent and gives you 60 percent. 

Now. would he pay the 1 cent, or would you, or e pay it? 

Mr. Finxevsrer. I think quite clearly this bill provides that only 
the man who comes in pays 1t. 

By the way, he is being generous if he offers us 60 percent. 

But the liability would be imposed only on the multiple owner, and 
there would be no liability on the part of the individual tavern owners. 

Mr. Rogers. The multiple owner's interest is in the jukebox and 
what it may bring in. 

Mr. Finkxerstern. That is right. 

Mr. Rogers. My interest is to get what I can out of its being there. 
You would say under this bill the multiple owner would pay that 1 
cent 4 

Mr. Finketstern. That is correct. 

Mr. Rocers. But on the other hand, if I as an individual should buy 
that box and only use the one box 

Mr. Frnkxetsterx. You would be exempt completely. This scheme 
is no different, that is, the place where you Impose liability is no differ- 
ent from the actual practice, for example, in wired music. 

An outfit known as Muzak pipes music into different establishments. 

Mr. Bryson. Like our streetcars here in Washington. 

Mr. Finketstern. There has been some controversy about that, has 
there not? 

Mr. BRYSON. It is in the courts now, 
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Mr. Finkensrern. Yes; that interferes with the freedom of thought, 


so it said. 
If Muzak pipes music into the several establishments, rather than 
try to have a license with the individual establishment, we make an 


arrangement, the society makes an arrangement with Muzak under 


which it obtains a license for all the establishments to which it sends 
music. 

In other words, you have what we call clearance at the source with 
the person in the best position to account and pay for the users, 

So the little man does not have to do anything more—in the case of 
Muzak—than pay his franchise fee to the Muzak Corp. He does not 
have to deal with another organization. 

Mr. Forrester. I have one question 1 want to ask you. 

Did I get the impression from your statement that this bill as drawn 
would be incapable of performance, that is, you could not collect this 1 
cent a week / . 

Mr. Finketstein. No, Congressman Forrester. If I gave any such 
impression, | would like to withdraw it. What I say is this: As the 
jukebox industry is run, the little that you know about the industry, 
you might find some difficulty in determining who is the proprietor 
within the statute—that is not the fault of the statute. but the fault, in 
my opinion, of the operation of the industry. You might have some 
difficulty in determining just who is the owner. 

Mr. Forrester. | thought I understood vou to say there would be 
a blanket charge because to collect this 1 cent per week would be 
unenforeable. 

Mr. Harris. May I ask just one question in relation to that? 

Is your blanket charge going to be based on the 1 cent in the 
statute ¢ 

Mr. Frnxevsrei. I should say that the 1 cent in the statute is a 
maximum just as the 2 cents in the manufacturing clause provision 
works out in practice to be a maximum. 

Generally, they pay a cent and a half or even less. They pay as 
low as 1 cent. 

But I should think, from the point of negotiation, if you are going 
to de ‘part from paving on the statutory basis, that you start with the 
premise that the statute establishes a reasonable value in terms of 
congressional thinking for a record in the jukebox for a week, and 
you go from that point on, knowing that the most that the jukebox 
operator would have to pay under the statute, if he has 50 selections 
in the machine, would be $26 a year. 

He is not going to negotiate to pay more than that with any organ 
ization, to pay more than that to all copyright owners. 

Mr. Harris. Then would it not be more realistic, Mr. Finkelstein, 
to set this specific sum of 1 cent as a maximum, rather than as a 
specific sum / 

Mr. Finkersrrein. That question has been raised. If you set it as 
a maximum, Congress would not be fixing what in its opinion is the 
reasonable value of the use under the statutory scheme, just as in 
the case of the 2-cent provision for what is known as the compulsory 
license in the manufacturing of records that fixes what at that time 
Congress felt was a reasonable rate: but in practice, if vou are going 
to negotiate, if the manufacturer Is going to negotiate Instead of 
paving the statutory rate, he says, “The most I have to pay. if I do 
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not negotiate, is what the statute provides and if I do negotiate I 
want it for less.” 

Mr. Harris. What do you think about the legality of that situation ¢ 

Mr. Finkersrern. In the report on the 1909 bill, they went mto 
that. They said that the constitutionality would be questionable, but 
they pointed to a decision which in the opinion of the Currier com 
mittee at that time. in 1909, gave support to the constitutionality of 
such a provision. That report Is appended to Howell's book on the 
copyright law. 

I think I can find the case mentioned here. 

Mr. Forrester. Could you give us the effect of that ? 

Mr. kinkersvern. Well, they said this: Inasmuch as Congress is 
creating a new right that did not exist before, Congress has the power 
to attach any conditions to the grant of that right that it wishes. 

So in that case, in giving the right to control the manufacture of 
phonograph records, which was denied to a copyright owner before 
that, thev said we can condition the grant by this twofold provision : 
One, that once the record is manufactured with the consent of the 
author or copyright owner, anvone else ean manutacture pot pa 
ment of 2 cents: and then they said the payment of this 2 cents shall 
not free the device for use in public performance for profit, and they 
put another “but” on that—but performance by means of coin 
operated machines, as they then knew them. and they referred to 
penny parlors in this report, shall not be deemed to be a public pet 
formance for profit. 

Mr. Ro Rs. Now, when vou mention | recording for profit, you are 
familiar with the law to the effect that the copyright owners of so vs 
have a right under the present law to prohibit the recordin vy of that 
song without securing a license from the copyright owner? 

Now, that is the law, is it not / 

Mr. Finketsrein, Not entirely. That is true except as to poems, 
and so forth. 

Mr. Roa Rs. Now. we know that poems are hot covered under that 
set-up atl the present time. We have a bill which this committee has 
already reported out, H. R. BOSD. W hich covers the point, the record g 
rights of poems and things of that nature. 

Mr. Bryson. The Congressman is now speaking of his own report 

Mr. Finkerstern. I thoueht it was an excellent report. 

Mr. Rogers. I think Mr. Harris deserves a lot of credit. 

I asked one of the others if as an example one of these recording 
companies make a number of these records, do you not now, under the 
law of the authority, and you as representative of ASCAP, which has 
these rights assigned to you, have the right to go to that recording 
company and say, “Now, listen, if vou record this one and put it on 
so many records, then we from ASCAP shall ask of you to pay a 
license in the sum of $1,000." or $5,000, or S10.000 4 

Mr. IF INKFELSTI rN. Perhaps I should make clear that the oOcrety has 
only a limited grant from its members and that is not one of the thin 
eranted to the society. 

Mr. Rogers. You mean by that that if I, as a song writer, get a copy 
right and assign it to ASCAP, or that T have ASCAP police it, I 
guess that would be the proper word, to police and see that I get the 
proper rovalties, that ASCAP does not have the right to say that to 
a recording company ¢ 
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Mr. Finketstrern. May I explain the grant to the society ? 

An author writes a composition. His income will come from these 
sources: There will be the sale of sheet music, and for that purpose 
he makes an agreement with his publisher. ASCAP has nothing to do 
with it. He makes an agreement with this publisher under which the 
publisher agrees to pay him usually 3 cents or more as a royalty on 
each copy of sheet music sold. 

Then the publisher also has the right to go to the recording com- 
pany and make an agreement for the licensing of the manufacture of 
records. 

Mr. Rogers. Let us follow you through. At the time that the con- 
tract is made with the publishing company, certain rights are given 
to the publishing company ? 

Mr. Finketsrern. That is correct. 

Mr. Rocers. Now, would you outline to this committee what those 
rights usually are ? 

Mr. Finketstern. That is what I was trying to do, Congressman 
Rogers. 

The writer grants to the publisher the right to make agreements for 
the recording of the work on phonograph records and the usual ar- 
rangement is on the theory that the writer and the publisher partic- 
ipate equally in any income from other than the direct income of the 
publisher in the sales of sheet music. 

There the publisher pays a royalty. 

Mr. Rogers. Would not the writer then have the privilege, if he 
so desired, to say to the publisher “I do not give to you the right to 
recording” ? 

Mr. Frnxetstein. He certainly would. 

Mr. Rogers. He would have that right ? 

Mr. Finkersrern. Surely. 

Mr. Rocers. Then, could not the writer reserve that right to him- 
self and could he not say to all recording companies who attempt to 
use it that “You cannot use it without securing a license from me”? 

Mr. Finxetstrern. Yes. The writer could reserve recording rights 
in his deal with the publisher. Unfortunately for the writer, no pub- 
lisher, in my opinion, would take a work under those circumstances, 
because he cannot get enough merely from the sale of sheet music to 
justify publication. 

You see, he would have to have an interest in these other rights to 
warrant his making the investment necessary to publish the work. 

Mr. Rogers. What I am getting at is that under the present law the 
writer is fully protected from these recordings that finally get into the 
hands of the tavern keepers. 

Now, what I want to bring out is that from the time that he publishes 
it and the law gives him the copyright, if he so desires he may protect 
himself as to the kind and extent of the publication and the perform- 
ance for profit, can he not 4 

Mr. Finketstrern. With the one limitation on the performance for 
profit. 

Mr. Rogers. What is the limitation ? 

Mr. Finxetsrer. Just the thing we are addressing ourselves to 
today, that if the performance is by means of a jukebox, then that is 
outside the control completely of the writer, or any other copyright 


owner, 





{ 
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Mr. Rocers. Does he not have control? Now, the fellow does not 
get these records for nothing. At least, I never saw any given away. 
He has to buy them, and when he buys them the ar sn who has mac 
them says, “Well, here is something that Bing Crosby IS singing.” 


This, that. or the other. “Tere is this song, here 1s that song,” 
Th it is what they sell to them. and in many Instances, as Vou and | 
o» ow, they have made a special COMPOSITION to fit into these puke DOXeCS 


rf ther CO play as much as 10 or 15 minutes. 
Mr Fi NKELSTEIN. | have never seen one, Congressman. 


Mir Ri : , We hieeve Ome DIF Ones out OUl Way. The pont | l 
getting at is that the author or the writer, havi io heen vivel fT 
control of vork, that he has produced, having produced Sa 
} lon to mtrol it to 1\ individual vy NO Mav use it. 

Now, Conger has already said that he who uses it for protit rathes 
tiannima kx DON shial] be linble Whi cannot the writer, When le 
Or cl to pub reserve those rights and the rO OVe!l 
Litman e the deal th the recordin nipanyv so that 

they sell the ( to the taver er or wi vel 

\ \ ( | iithor s lel iy protected 

\} ] I N if - eal bit le) this. a ay | liix 
I sec Oul py tt onore hia [t this: Would it not be pe bie tO 

iv that n the record is sold toa tavern owner for us i yukebox 
{ is | ita i\ | nit is s« kl to L pel on Te 

I -R GERSs n Ow, W fa bainute, Yes: either that. or the record a 
ce \ ly V th l hy ~{ plane il thie | ( ( 
tire ) roti tive publ ro Omies { t| ut tive ritel l t Mi 
Now { pric yea ota sullicient ame tthen gv ) 
1] Ocl I i ‘ ne cl that then be yvorKed out raul 
wiv [ t retting every tavern Keeper \ PrIAV Lave ( 
} x t / 

Ilr. ] dust t t tf if vou require ‘\ record 

s i. | C1 price be u oOug oO pa i Viit mel 

i i 

li yr aon }ol 4) it rel i| poured ri ri re 

{ »! I init ouse it in the ria Hi bel st 
i] i 1¢ \ 0 ill re " r pre .) 
t faye? ( 1 ( irge to } ont ‘ ( - 

‘ Is OL ¢ l r¢ (I }) L ile ( 

] ! Os i Ly ) i} ( 
‘ or tlie ( oht owner hh oreht to 
tie J CON tlh ! Ss vrnnte bY the Cong 

Mr. Rocers. 1 words, you visualize violation of the Sherman 

nay] f these record ’ 

OU ’ tL mnan SLOO00 for a record ind |} iving to charge mot 
, ) ( () Trto hi ~}oney DACK hee; tise he may trv to col 
ok the wl ( 1} { | Jer ! clits 1 a t o ved r oO} ‘ ‘ 
VOINL I faverh, one Going into a church, and one going nto a home 

[f they set up a price for that system. that would be alas 
{ ( tie {itt I ls | ( 

Mr. Finkensrerx. And I think that Judge Hand put it very we 
nit ' if i f / Case Il the second cireuit: I the fhe (Ot COpYV- 
right Congress grants the right you cannot try to get it by 
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Mr. Rocers. Congress has specifically granted the right to the writer 
when he registers it over here and gets a copyright. He has it; that is 
his property. 

Now, having that property and having it so nobody can use it unless 
he says so, is he not ina position then to bargain on his own property? 
If not, why not / 

Mr. Finxetsrer. I think my answer is “No”, and for these reasons: 

You see, the patent law gives the patentee the exclusive right to 
use, and he has complete control of the patent, but in the field of copy- 
right, Congress has given only spee fie rights. 

In 1791 the only right given by the raps _angre was the right to make 
copies and if you tr ied by some indirect way to collect on public per- 
formances of the work, you would ‘oy trving to get something that 
Congress did not at that time give. 

The dramatists suffered terribly under that law, and finally in 1856 
the right was given to the copyright owner in the case of dramatic 
works, to control public performances. 

Now, they could continue to perform musical works in publie 
whether or not for profit until 1897, when the right of public per- 
formance was given and that right which was given in 1897 and which 
gave the copyright owner the right to control all public per formances 
was cut down in 1999 to public performances for profit. The rights 
given are specified in the law : the right to print, publish, and vend, the 
right to make other versions: there is the right to perform publicly 
for profit, and the right in the case of musical compositions to make 
phonograph records subject to the limitations that I mentioned before, 
the 2-cent royalty, a provision that that shall not free it for public 
performance for profit so as to nullify the other grant, but then a 
limitation that if it is performed by means of a coin-operated machine, 
it shall not be deemed to be a public performance for profit. 

Bevond that, if you try to assert any rights, you are running afoul of 
the law. 

I think it is similar to the Fashion Originators Guild case where, 
by agreement among the manufacturers of dresses. they teed te can 
trol designs where the copyright law and the patent law did not give 
any design copyright or design patent for their purposes. The court 
held you just cannot make an agreement to try to give what Congress 
has d nied, 

Mr. Rocrrs. But here Congress has granted absolute ownership 
to the fellow who is the author. 

Mr. Finkevsrer. I do not think they have. I think they have 
eranted only limited ownership, limited in time. It expires in 56 
vears. It is limited in scope. 

You cannot do anything you want with this property. Once you 
publish it, then your rights are limited to only those specific rights 
that Congress gives. 

Mr. Rogers. One of those specific rights is the right of recording, 
Is It not ? 

Mr. Finkeustern. That is right. 

Mr. Rogers. That is limited and still given to the author. If he 
sells it toa publisher, that is his hard luck usually. 

Now, let us follow it on through. Do you think if the writer would 
insist upon his good royalty at that time, that that would in turn cause 
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the price of those records to vO SO high that the public would not vet 
them?’ Would you go that far? 

Mr. F iN KELSTEIN. I do not think you Cal prophesy those things, 
| think all you could say is that the price would be increased. 

In the dramatic field, the French Co., as you know, rents out o1 
sells copies of a dramatic work to people who are going to perform 
it and then they charge a rovi alty of $25 fora pe rformance, 

If, instead of charging a separate royalty, they charged an amount, 
when they sold the copies that would eliminate the necessity Of pay 
Ing royalties { ‘or the performance, they would have to charge so much 
for the COpy that the little people would hot be able to b iv it because 
their fee is $25 for the smallest pel formance use, 

When it gets on Broadway, it is a percentage, 6 percent of whatever 
he box office Is. 

Mr. Forresrer. In addition, you would be making the person who 
bought it pay for something when he was not in it for profit, 

Mr. Finkeustein. That is correct. 

Mr. Rogers. Now ordinarily the performance being for profit, a 
you have outlined it ought to be, most operators of jukeb Nes are not 
operating those jukeboxes, but only as a side line, 

In other words, I Thiet \ have a theater and my theater has drama, 
MUSIC, and whatnot, which ts mV main business, but an Operatol of 
1 jukebox usually is a fellow who has a restaurant, a tavern, or some 


place where the main business is that of food, liquor, or something 
else. 

Now, do you feel that because his main business may be that d 
part a the ‘method of attracting his ietnmaatts te thee use of the juke 
box, that he should | e placed in the same clas isa radi tation oO} 


fellow who Is precise” In) thie Sakae purely fo. perro hiahee Tor 
profit ¢ 

Mr. Funkecsrer. | think that the rates that you fix take all that 
into consideration, but the fact of liability, as Justice Holmes pointed 
out inthe case of Herbert v. Shanley Company, is that if people have 
music in their establishment, they have music because it pays and 
pays out of the publie’s pocket, and if the public pays the author 
would be very poorly protected if he was not allowed to participate i 
some Way In that extra profit that comes in from the use of his we 

Mr. Rogers. You feel that the percentagewise agreement give! 
here, such as this l-cent a week, Is so infinitesimal us ( ompared with the 
main part of his business that the music is a sufficient attraction to put 
him in the class of making a profit from at least part of it. the same as 

pel former or a theater owner, or something of that nature. that be 
cause of that he should pay his proportionate share / 

I will YO a little further. You know that the automobile has thou 
sands of patents and so forth. I recognize that a patent and Cops 
right are somewhat different. but once a man sells his right to General 
Motors, as an example, on a certain part, they may thereafter put that 
part on an automobile. 

Now if 1 buy that automobile, should I be required to pay a tribute 
to the inventor / 

Mr. “anes ie In that case, Congressman, the patented article 
Is made expressly for the purpose of use, and its objective has been 
exhausted when the car is sold. 
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Mr. Rogers. Now here I need this automobile in my business to get 
to and from my work. If I did not have it, I could not make a living, 
just the same as the tavern keeper down there needs a little enter- 
tainment to vet the boy Sin. soto speak, 

Now when he buys the jukebox, or rents it. ana when he buvs the 
records and uses them. is he in any different class than L would be 
when I buy an automobile where there may be a dozen patents on it? 

Mr. Finketsrer. The Copyright Act expressly contains a pro- 
vision that high hghts that difference between a copyright and a pat 
ent. Section 27 of the aet expressly provides that the material object 
copyrighted shall be distinet from the copyright and the transfer of 
one does not Carey with it the other. Anda then the law follows that 
out, It says you shall have the specific right to print or publish : to 
record the work: to pel form it, and so forth: the patert law <dloes not 
have that, 

The patent law gives you the right to use and nobody can touch that 
for any purpose whatsoever until vou make some kind of agreement. 

Dut in the case of a copyright, once you publish it then your rights 
are defined in those narrow channels that Congress has created, 

Mr. Rogers. But the ri 
mitted here, {hie rieriit of recording now is with the aut 


olits after the publicat Oh, as you have ad 
hor at the time 
he secures his copyright. 

Now, having that. aa a CIVIbhe him: that prot tion, should we now 


extend that to anvbods who icty at thereafter, as in the case of 
l ie antomobile, and they pau tribute to | inn 4 

{ want to know hat isthe distinetion / 

Mr. Finkevsrerc. I think just this, if LT may point it out: Let us 


. ‘ 
tile he ame phonograph record we are | tlkine about and have it 


plaved on a broadcasting station, on a commercial program by a disk 
jockey, Nol ody (Questions t city but that is the use of a ‘parate right 
TELE the Copyright Act. and you have the rielit to collect. 

lt is only by sheer accident that the pyukebox ts not in the same post 


fio only because with the situation that ext ted in 1909 nobody ever 
foresaw there would he this jukebox today that would COLE under 


tliat exemption 


Mr. RoGers Let if wrahnt Vvour areiment thraat nobod POoresaw = 
and follow it on through. Phey did foresee that he had a property 


right and we protected him init mn many tastances, puis the same as 

we protect the patent 1 o}yt But onee he makes h owh agreement 
Sp 1 > 

as to how he shal part with those rights, the same as Joe Blow niay 

part v ith his mehts: | wave al illustration of an automobile, but let 

| 


us tuke a radio, as an example—there are patent features in each 


radi whit hl ! uty the l ido and use it in Tih home, | do hot pas any 
rao) Lily to they cy ctu il WHO Tats have patented that because | pat | 
that at the tin | prt ‘hased the radio. 

Now, why can you not extend the same thing to a jukebox operator é 
What is the distinction / 

Mr. Finkensrern. The logical result of that kind of argument would 
be that once the sheet of muste 1s sola, if ought to be usable hot merely 
in the home for private use for which it was intended. the same as the 
| honograph record, but, and let us say vou buy an orchestration for 
it. fora hundred pieces, that you can perform at Carnegie Hall and 
‘ haree acdiiissiot ana that the composer would not be entitled to collect 


on that. 
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Now, he would have to get the money somewhere if he is going to be 
encouraged to write, and the only thing you can do then is to put it in 
the price of sheet music. ‘That 1s the only practical way you can do it. 

That would raise the price of sheet MUSIC SO high for the person 
who just wants to use it for a performance in the home, that it would 
place a burden on him that ought to be discharged Iy some! ody else. 
It is different from patents. 

Mr. Rogers. Your thought is that if the writer protects the right 
that he has and « harges the price that he thinks he should vel for it, 
that it would be prohibitive for the public to vet the sheet music / 

Mr. Finkerstein. I think it would be clearly in the case of sheet 
music and TE think ultimately in the case of records. 

Mr. Rogers. Let us follow it on through this way 


You know. and I know, that there are thousands of songs, some 
that become hits and others which are duals. Now, whenever one be 
comes a hit that is wv hen thes drop the nickel Ih the jukebox, iIsit not é 


Mr. Finkeusrern. That is correct. 
Mir. Rogers. Now, at the time the author parted with the recording 
rights. he could not foresee whether that was rorng to be a hit or 


whether it was going to be a dud. He may have sold it low 
Now, that it has become popular, is this not one method of his nov 


cashing inon lis work which he did not recognize at the time he sold it 


Mr. Finkensrern. Yes. There has been a very fortunate develo; 
ment in America and throughout the world. Where, in the old day 
the author would walk into the publisher and sell his song outright 
for whatever amount he needed at the time. today he figures on secur 
Wie his income through rovalties, rovalties parc bv the publisher for 
sales of sheet music, or royalties paid by a manufacturer of phono 
graph records, royalties paid by the radio station for the use on radio; 
bv the dance hall, by everybody, but the jukebox operator 

If | may vet on with mniv statement, Congressmal | miny ron out 
some of those question s. I did not mean to inter tiypt 

Mir. Rogers. That is all right. 

Mr. Auuerr. May I add one thing here ¢ 

Whe you speak about the author, the author has to worry about 
creating vood works, digging down It) the eround, He very rarely 
a good businessman for himself. In other words, vou do not want to 
ln pose upon the author the task of going around ‘a d doing busine 
all over the place. He should worry about writing. That is enough 
of a headache. 

Mr. Rogers. Let us assume that that is all true, but is it the ob 
jective and should it be the duty of Congress to put an arm around him 
ana Say that tis business judgement Is bad and therefore instead of 
making millions we will let him fo Ol the old age pension roll when 
he gets to that age? 

Ifthatisa problem, that is something else 

Mr. BRYSON. Gentlemen. the hour Is getting late. and we should be 
recessing for lunch. 

Mr. Ramsay. It seems to me there is some disturbance over what 
you said about making private contracts, Is there anvthing in this 
bill that, if passed, would prohibit the right of contract ¢ 

Mr. Finketsreixn. Nothing whatsoever, Congressman Ramsav. 
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Mr. Forrester. Before you leave, you never did answer my ques 
tion. You were interrupted. I asked you whether this bill as drawn 
would be capable of performance. 

Mr. Finkeisrein. We hope it is. 

Mr. Forresrer. I got the distinct impression now that you were 
worried about that. TI want to know, is it capable of a practical per 
formance on the collection of 1 cent a week on the record ¢ 

Mr. Frnkevsrern. I think it definitely is, just as the 2-cent manu 
facturing clause on phonograph records is capable of enforcement. 

Mr. Forrester. Why, then, do you want this license choice now ¢ 

Mr. Finkxetsrem. We do not want it. We say it is available if the 
user wants it. We are willing to stand aside, which may happen, 
Which will happen unless the users sav thev prefer to do business 
differently from the method outlined in the statute. 

Mr. Bryson. But not to exceed the maximum. 

Mr. Finkersrern. Presumably this is the way it is done. This is 
the way the manufacturers of phonograph records do it. They say: 
“We wish to record your work. If you insist on the statutory rate, we 
will not record vour work. If you want to be paid less than the statu 
tory rate, we will record your work, and we will pay so much.” 

Mr. Bryson. Your bill authorizes the collection of 1 cent a week 
per record as long as it is in use 4 

Mr. Finketsrern. That is correct. 

Mr. Bryson. Does your bill provide that you can make a blanket 
charge, or are you confined under the terms of this law to 1 cent a 
week / 

Mr. Finketsrern. You are permitted to make any bargain you want. 
There is no prohibition against it. There is nothing in the bill that 
prohibits any kind of bargain that the parties nay arrive at, 

Mr. Bryson. But as a lawyer you have no right now except what 
the law is going to give you / 

Mr. Finkensrein. That is right; there is no compulsion other than 
what the law oly > 


Mir. Bryson. Llow can Vou Come around and make a blanket agree- 


ment when the law says it is voing to be the other way / 
Mr. Finketsrern. I do not think the Congress would write a 
law— 


Mr. Rogers. May I interrupt you? 

You and IT recognize under the present set-up the right of authors 
under ASCAP, where the law authorizes a minimum damage of 
$250. What this law does is bring us in under that, and it says instead 
of the $250 then we shall collect 1 cent a week per record for each 
two jukebox operators sO long as he operates ¢ but. if he does not come 
inand make that payment, this amends or is attached to that part of 
the law which permits ASCAP to come in and say, “Well, brother. 
when you forgot to pay vour 1 cent a week at the end of the month, 
then the law is that we can come in and make you pay us a minimum 
damage of $250." 

That is what this bill does. Is that not right ? 

Mr. Finxetstern. May I put it this wav? If you discover—and 
vou rarely discover these things—if you discover that and you find 
the man has infringed and has not paid as provided in the statute, 
then he is just an infringer like anybody else. 

Mr. Forrester. I will make it just as simple as I can. 
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Suppose you get this bill as it is drawn, how would you enforce the 
collection of these proceeds ¢ 

Mr. Finketstern. There would be nothing for us to do except pos 
sibly in a policing capacity for our members. 

Mr. Forresrer. Whoever is going to do it. how would you enforce 
it / 

Mr. I INKELSTI IN. All you could do would be to go around. | sup 
pose, to the jukeboxes, and you find in such-and-such a jukebox you 
have such-and-such titles, you know the titles are listed, and you know 
whether or not it is your composition, 

Now, I Suppose that what you do is wait unti! the end of the follow 
ing month and see whether you got a report that there was such and 
such use in such a place. 

Mr. Forresrer. If that is the case, you cannot enforce it. 


Mr. Finketsrerm. That is right. And then 30 days later the 
payment, 

If vou have that, vou are finished. 

Mr.  ORRESTER. If you had to vo around in Individual cases, if 


would be in poss ble of performance: is that not right / 

Mr. Rogers. For your information, Mr. Congressman, ASC AP ha 
en excellent policing force throughout the United states. 

Mr. Forrester. But it has America to deal with, too. 

Mr. Rocers. It has dealt with it for 40 years or more. 

Mr. Bryson. Gentlemen, it is 12:30. We usually adjourn at t] 
hour until 2o’clock. Inthe meantime, let us get a good meal and mavbe 
our minds will be a bit clearer. 

(Thereupon, at 12:50 p. m., the committee rece ed. to reconvene 
at 2:30 p.m. the same day.) 


AFTERNOON SESSION 


The committee reconvened at 2 p. m., Upon thie expiratior of th 


recess. 


STATEMENT OF HERMAN FINKELSTEIN—Resumed 


Mr. Bryson. Gentlemen, the hour has arrived to resume the hear 

Mr. Finkelstein, you may proceed. 

Mr. Finxetstern. Mr. Chairman, IT would just like to clear up two 
more things, if | may, and then, without trying fo go mto my re 
pared statement, summarize what T had in mind as quickly as possible 
sous notto consume any more time than necessary. 

Mr. Bryson. You propose to submit your written statement for the 
re ord ( 

Mr. Frxxensrern. Yes, Mr. Chairman. 

I am afraid I did not point out this morning the Impossib | ty of 
any author making the tvpe of agreement that Congressman Roget 


suggested with the record company because of the 2-cent compulsory 
license provision. 

It is just one of those things where you miss the oby ious answer, ‘Tl he 
obvious answer should have been that, once you make an agreement 
with anv one record manufacturer to record the work, any other manu 
facturer can come alone and record the same work on the payment 
of the statutory fee of 2 cents. 
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I should have made that clear but did not. One of my colleagues 
called my attention to that during the lunch hour. 

Mr. Rocers. But are you not allowed to make a contract for more 
than 2 cents? 

Mr. Finketsrern. Yes, Congressman Rogers. The only thing is 
that any other record company could then reproduce the work on pay- 
ing merely the 2 cents, so that the first manufacturer, of course, could 
not economically afford to do that kind of thing. 

I should have thought of that this morning. 

The second thing that I would like to try to make clear is that this 
bill as drawn would affect really the wholesale operator in this field, 
the man who owns a very large number of machines within the defini- 
tion of the bill. For all practical purposes the tavern owner himself 
would be insulated against any liability, the responsibility resting only 
on those who own two or more machines, and in this field there are 
large operators who own anywhere from 50 machines upward. ‘They 
would be the ones on whom the responsibility would rest 

Almost no tavern owner owns his own machine. ‘They are leased 
out by the operators to the tavern owner on some basis of distribution 
between them, generally on an equal basis, 50-50 of whatever nickels 
are taken in. 

So that any obligations imposed by the statute would be obligations 
resting on the operator who deals in a multiple number of machines. 

Mr. Rogers. Generally that is the operation now, and you hope 
that will continue in the future, but there is nothing to keep the man 
from changing the operation tomorrow of selling machines to furnish- 
ing a service, 

Mr. I INKELSTI IN. That Is true. That is one of the risks we must 
run, authors, or anybody. 

Mr. Bryson. Those are practices indulged mn by other agencies than 
jukeboxes, like shoe-repairing machinery and gasoline pumps. 

Mr. Finkenstrern. There is a provision, Mr. Chairman, in this bill, 
that if it is used as a cloak or device to cover up the ownership or 
cover up participation in the receipts, then you would pierce that veil 
and go behind to the true ownership, and in that case you would be 
able to fvO to the operator who, in effect. controls the machines or 
controls the receipts. 

I would like, if 1 may, just to give a SUMNArY of the reasons why 
it is felt H. R. 5473 should be enacted. 

First, in 1909 when the present exemption was adopted it was im 
possible to foresee the development of the jukebox with the loud 
speaker and something that was in fact a public performance, whereas 
in the penny arcade with the use of earphones there was a great deal 
of question as to whether that could have been a public performance 
or not. 

The second thing is that with the development of the field of mass 
communication the jukebox today is one of the largest users of music 
there is. Whatever the figures are, whether they are the minimum of 
$230,000,000—that seems to be the minimum—or the maximum esti- 
mate of S500,000,000, in between those two extremes it still is the lar 
gest industry that derives income solely from the use of copyrighted 


TuUsIC. 
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Now, all other industries that do use music for public pel formances 
for profit do pay, ana there seems to be no reason whiy the ikebox 
industry should be exempted merely because as a matter of history 
the art developed since 1909 and they can take ady intage of the exist 
me loop! ole in the 1909 law. 

The bill that is now presented is one that takes into 
the problem of the Jukebox industry far more than any othe 
previously ntroduced for outl o}yt repeal, because t } sh ll cloes have a 


Con aeratio 


r bill 


statutory measure of the value of the use which would apply in the 
absence of agreement between the parties, and oa iV agreement that 
night ve | it oul Tilixe lite « msideration that the value fixed here 

l cent per week for each composition that 1s on the record and wit] 
the miaxXtmiun number of records im LN machine todav—in any lara 
machine except for that single mia hine that has Lol COMI tions o1 
record iaXimunm statutory rate for all the compositio nn the 
minchine ould be 826 a yeu! 

Finally, at rrow TVol What was sa a in the re ent report o1 I] R 

SY. on the ! to ve perrorming 1 vhis to poetry and to literary 
Works other than adpraniat Wol =. this bill would bring the copyright 
law in accord with the progress that we have had since the 1909 law 
Was enacted 

lt would also bi ner ou law n harmony Ww th the law of other demo 
cratic hations 

Mr. Harris. Mr. Chairman, may | ask a question or two for the 
recora ¢ 

Mr. Bryson. Ye 

Mi. Hiar Mer. Finke ny, how many perfor v rig 
ZALLO i ‘) il re there 7? 

Mr. Finkersrermn. I th the United States today there are only 
thre f lie re =the orgvanizatlol threat I represent: there br ist 


Music. | sand the third called Sesac, In 
Mir. Hares. Arethev all in favor of this bill 4 


Mir. Finketstrein. | derstand that Broadcast Music, Ine., 
favo the | hand a memorandum is being s {ted to it eth 
by the veneral counsel, 

L have hot heard anvthing a OUT Ses 

Mr. Harris. Do you think a performance in a jukebox is a] 
performance 

+ |} 


Mr. ] INKELSTEIN. | cnn see no question about t} at. because toda 
houd Spe aker al vbody Cat heal th it performance, hot merely 


With the 
the person who drops in the nic kel, but anvbody on the premises can 
hear It, al d that m ikes it just as much a publi pel formance as in the 
case of Tlerhbert ve. Nhan f Y Compal Y where people sat around in the 
restaurnnt and listened to the artist s neing Sweethearts, at that time. 
I think it is identical to that. 

Mir hi GERS.,. Would his cover one that is in rhiy home ‘ee Ippose W 
have a couple of jukeboxes at home, as this is written it says the pul 
reproduction oO} rendition of a musical composition DY Or upe aco 
operated machine. 

Mr. Fin kKetsteIn. Of course, Congressman Rogers. if you used that 
machine Ih vou home Vou would he exempt. 


Mr. Rocers. If it is coin-operated ¢ 
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Mr. Finkerstrern. Yes. 

Mr. Rocers. How would it be exempt ¢ 

Mr. Finkexsrein. As the bill is drawn, here is the language of the 
bill: 

The obligation to pay royalties under this subsection as to reproductions or 
renditions specified in this subsection shall be limited to the owner, operator 
and/or distributor of two or more such coin-operated machines and/or Other 
persons having an interest in or relationship to such machine designed to control 
or obtain, directly or indirectly, participation in the receipts of the machine, 
except that this limitation shall not apply to any owner, operator, and/or 
distributor if a fee is charged for admission to the place where such reproduction 
or rendition occurs, 

Now, in that case you, owning your own machine, would be exempt 
from liability. 

Mr. Rogers. Even though I may have clients in to entertain them, 
hoping that I may get a fee there ¢ 

Mr. Finkesrein. Even though you require those clients to drop 
in nickels before they hear anything, that is correct: you would be 
exempt, and so would they. 

Mr. Rocers. I know of friends who have slot machines In their 
basement to pay their way. 

Mr. Harris. Mr. Finkelstein, I take it you prefer outright repeal 
of this limitation 4 

Mr. Finkeusrern. I think we live in a practical world and we must 
be practical. I think outright repeal would create many problems. 
I think that in the world in which we live we must take into con- 
sideration the fact that the small tavern owner must be insulated 
against liability as far as possible. 

If you had outright repeal, that would not be possible. He would 
be liable: he would be an infringer. 

I think one of the merits of this bill—and TI am very happy that 
the authors are willing to go along with it—is that it does give 
protection to the small-business man and imposes liability on one who 
is a large owner of these machines, and who can afford to pay what- 
ever Is necessary. 

Mr. HAnrris. Objections have been voiced to this bill on the cround 
that it would require an accounting system that would place an oppres 
sive and unreasonable burden on the operators. How do you feel about 
it? Can we dispense with the monthly report / 

Mr. Finkecstern. I really do not think so at all, because you pro- 
vide here that you give a special privilege really to this type of user. 
You say you shall have a privilege that no one else has—that is, 
except in the case of the manufacturer of the phonograph record, 
but no other commercial user for profit has—that the rate shall be 
determined by statute: but, if you want to pay the statutory rate 
rather than bargain about the use, there has to be some kind of 
enforcement. 

Now, one of the earlier bills provided for these reports being made 
under oath, and I understand that there is some objection to swearing 
on the truth of the report made, and that provision was taken out. 
So, these statements are not required to be under oath. but at least 
one who has a number of machines, and these people who have anv- 
where from 50 up, should be required, if they are given the benefit 
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of this type of statute, with a rather nominal provision for royalty, 
to make a report and make payment, I think. 
Otherwise, there would be no method of enforcement at all. 
I was asked earlier if there was any provision for practical enforce 
ment. I think that is it. 


Mr. lk ORRESTER. They would have to keep those rer ords 4 
Mr. Finxenstern. They would have to. 
Mr. Forresrer. That is why I have been trying my best to get you 


to answer that question, 

Mr. Finketsrein. Yes: they would have to unless any other ai 
rangement was made. 

Mr. Forresrer. Unless you had a blanket arrangement ¢ 

Mr. Finkevsrerm. Yes. 

Mr. Forrester. Now I want to talk about that blanket arrangement. 

Mr. Finkeusrein. I think, so long as we have our concepts of free 
dom of contract, if two people want to get together and make any 
kind of agreement that is not against public policy, that the laws of 
the Nation will permit them to do that: and this blanket license 
would be that kind of thing where the user and the author—the author 
through his organization cret together and say, “Well, we can find a 
simpler way than the statute provides”; and, if they meet on common 


eround, have a simpler way, | should think that Congress would 
not want to interfere with an agreement arrived at on that basis. 


In doing that, they bear in mind, and they would have to, the royalty 


that the statute sets up. 
Mr. lS ORRESTI R No matte! what kind of blar ket arrangement you 
have, this thing says “1 cent a week.” 

Mr. Finkevsrerxn. And they would have to bear that in m 
fixing whatever the rate is. 

Mr. Forresrer. That is vour lawful rate. 

Mr. Finkensrerx. That is the value that Congress places on it 

Mr. Forresrer. How would thev change it ? 

Mr. Finkersrern. I suppose as in the case of the phonograph 
records where they do change it. For instance, today a record company 
will say toa publisher, “We will record 15 of your compositions instead 
of just 1 1f you will change the basis of payment.” 

Mr. Forrester. That is on private contract. 

Mr. FINKELSTEIN. Yes. 

Mr. Forresrer. There is a law we deal with now 

Mr. FINKELSTEIN. ‘| here isa law there that Says tliat. when a cops 
right owner authorizes one company to manufacture a record, then 
the other colpany Can manufacture that record on paviment of the 
~-cent fee per record, and rarely do they ever rely on the statute. They 
have an agreement on some other basis rather than rely on the statute. 

They also have reports there they have to make and they have to 
file notice of user 

Mr. Forrester. In other words, if this is made into a statute. vou 
think most of it would be solved by the blanket arrangement: and, if 
it were not solved that w ay, it would be solved this wav / 

Mr. Finkeusrern. I think it would be solved this way and. if this 
did not work out to the satisfaction of the users. they would at their 
option avail themselves through the other channel of the blanket 


license, 
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I do not think I have answered your que stion. 

Mr. Forresrer. The thing Iam struggling with is that, if it is going 
to be 1 cent a week, then that is what it ought to be. That is the way 
I see it. ; 

Mr. Finxenster. | think that would be completely satisfactory to 
the authors and the copyright owners. 

Mr. Forresrt ht. Provided they cannot make a private contract ¢ 

Mr. Finkeustern. No: without anv reservation whatever, that 
would be entirely satisfactory. | think, in the practical channels ot 
commerce, the user would probably say, if there is some way instead 
of making these reports and all that. , 


Mr. Forresrrer. If 4 


ou did not m ike some of these blanket contracts, 


how ry) thre rid nil you evel aly 0 yt t i cent Wee! from 
all the ( jukebox ope ravcor all ove this country ¢ 
Mr. Finkxetsrern. The territory is divided, vou know: you have 


only a certain number for different machines in different territories, 
There are not too many of them. 

Mir. Forrest r. There are a lot of them n (reorge ia. 
Mr. Finxetsrers. But they could file their reports and make their 


paVvinents ull cle rthe statute. 


Mr. Bryson. If that is a difficult and impossible task, that is up to 
you? 

Mr. Finkensrern. [ should think so. 

Mr. Forrester. Not entirely. It is up to the Congress, too. 


Mr. Bryson. Well, we write the bill of particular 


Mr. Harris. Is it not true that these arrangements vou make with 
vil 


these nmssocra ! ()] (| dial owners lhe b don the law, that 
1 cent. and you are try ne to be as realistic and pract ula po ible 4 
If it 3 pract al t will be exactly so. If it hipract@eal, vou will 
t! COME a I ) CTO 4 


vt 
Mr. FINK LS TEIN | thi nik the answer ] 


Mr. Bryson, But not in excess of the maxinium / 

Mr. Finkenstern. That is correct, sir ihat would be impossible, 

Mr. Forrester. What one thinks CX ind What one thinks 1s 
not excess are two different thir uu That is where we fall out. 

Mr. Finkensrers. But then you have th aw where the operator 
of all these mach ( Crit sav. “Well Congress has protected me On 
this. I will pay under the statute, and that is the end of all the dis- 


cussion. 

Mr. Forresrer. I have no further questions, 

Mr. Harris. May I ask another question, Mr. Chairman ? 

Mr. Bryson. Certainly, 

Mr. Harris Do you think, Mr. Finkelstein, that this royalty which 
is payable on the basis of retention of record rather than on the basis 
of the times the part ular record ts plaved ari | broadening of the per 
formance riehts establishe din these cases / 

Mr. Finkxeustrern. I do not think it is broadening of the alts, ] 
think if Is © matter of be a practical, You hey » 10 draw the line 
somewhere. You could require them to put one of these counters on 
the machine, which some of them have, to indicate each time the ree 
ord is played. But even then, vou know, if vou are in a restaurant or 
tavern, or whatever it might be that has a lot of these wall boxes. and 
let us say five nickels are put in almost concurre) thy for the same com 


position, that does not prtery five times, That plays once, because the 
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devices has demonstrated a gap in our law not now found in the copyright law 
of other leading nations. Today, the hearing public as a market for literary 
work is becoming us important as the reading public.” 

It has long been recognized that the purchase of a sheet of music does not 
carry with it the right to perform the composition publicly for profit and that 
the purchase of a phonograph record does not carry with it the right to perform 
that record publicly for profit. Section 1 (e) of the existing law authorizes 
the manufacture of phonograph records upon the payment of 2 cents to the 
copyright proprietor (if the composition has previously been recorded with 
the consent of the copyright proprietor) but it expressly provides that the 
payment of the 2-cent royalty shall not free the device (i. e., the record) from 
further contribution to the copyright owner when the record is used for the 
purpose of giving public performances for profit 

If the 1909 act had stopped at this point, it would be clear that the jukebox 
industry would have to compensate authors for the use of their works. just as 
do the radio and television broadcasters, the wired-music services, and others. 
However, because of the existence of a nevel reproducing device at that t me: 
which was featured in penny arcades and which permitted patrons to hear a 
composition by means of earphones upon the deposit of a coin, there was a question 
as to whether this type of use was a pee performance for profit. It certainly 


was not an important or widespread menns of communicating music. Congress 
resolved the difficulty by providing that, if a fee was charged for admission to the 
place where such reproduction occurred the porforteance was to be deemed 


a public performance for prefit, whereas, if such a fee was not chuirged, then the 
performance was not to be regarded as a public performance for profit. 

At that time no one could anticipate the present jukebox. The device which 
made the machine in the penny arcade attractive was the earphone, which 
gave a private audition to each person depositing a coin. The present-cay 
jukebox operates on exactly the opnosite princin'e. The deposit of a coin makes 
it possible for everyone on the premises to hear the performance. In other words, 
whereas the performance in the penny areade was essentially private and was 
not to be deemed a publie performance for profit unless an admission fee was 
charged to the arcade, in the case of a jukebox the performance is necessarily a 
public one because of the use of loud-speakers. The loud-speaker serves a three- 
fold purpose : 

(a) It enables everyone in the party of the patron depositing the coin to hear 
the performance 

(b) If several patrons in different booths deposit several coins for a particular 
composition before it is actually played, the first playing of that composition sat 
isfies all the customers who have deposited nickels, — in that case these several 
nickels are paid for a single nlaying. In other words, a single playing of the 
record releases all of the nickels; if five nickels are hamasdited by different people 
for the same composition the record of that composition is plaved only onee and 
not five times. In such a case a quarter is actually paid for a single playing of 
the record instead of a nickel 

(ce) It furnishes music gratis to those patrons who do not deposit nickels 
and, in the language of Mr. Tustice Holmes, in Herbert v. Shanley Co, (242 0.8 
N91), it gives “a luxurious pleasure not to be had from eating a silent meal.” 
This pleasure is reflected in more liberal snending for food or quo 

Thus, the present-day coin-operated machine known as the jukebox, unlike its 
predecessor of the penny arcade days, is intended to be used in giving per 
formances which in fact are both public and for profit; and Congress should 
place the jukebox industry on a parity with other commercial users I. R 
5473 accomplishes this purpose by eliminating the so-called coin-operated machine 
exemption. 

Unlike previous bills to repeal the coin-operated machine exemption, H. R 
5473 couples repeal with certain safeguards which (@) will enable the distribu 
ter, owner, or operator to obtain a license to perform recordings of the popular 
compositions used in jukeboxes at a low royalty rate without negotiating with 
the eopyright proprietor or his representatives and (bh) will safeguard the 
interest of the small-tavern owner by providing that, if he owns his machine 
outright and if no one else has an interest in the machine or in its receipts, 
the performance is exempt. If the tavern keeper is not in complete ownership 
or control of the machine or the receipts therefrom, then he remains exempt 
from any obligation to pay royalties ; but the distributor or operator who owns or 
controls more than one machine or the receipts therefrom is liable for the pay- 
ment of royalties. 
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H. R. 5473 makes it optional with the distributor or operator or other owner 
of several machines to pay the statutory royalty to each copyright owner, or if 
for reasons of administrative facility he does not wish to deal with many 
separate copyright owners he can negotiate for a single license for very large 
repertories such as those represented by the American Society of Composers, 
Authors, and Publishers and by other organizations authorized to license per 
forming rights of many copyright owners. 

The individual tavern keeper is, for all practical purposes, relieved from 
any obligation to deal with the copyright owner. Thus provision is made for 
payment to authors by the branches of the jukebox industry representing the 
larger operators and distributors. On the other hand, although authors cannot 
freely bargain for the licensing of their works in jukeboves as they do in other 
fields, the statute assures them of a royalty in this important field which has 
retofore been dened to them 
It is submitted that H. R. 5473 should be enacted to 
(1 emove an exemption which Congress did not intend to grant in 1909 
(2) Enable authors to secure a small part of the huee revenues which the 
inkebox industry obtains from the public for the use of authors’ copyrighted 
WOrks 

3) Place the jukebox industry on a parity with other commercial users of 
music enraged in giving public performance of copyrighted works for profit 

(4) Provide a reasonable me thod for the pavinent of rovalties in this field: 
5D) Impose the obligation to pay such royalties npon those who are in the 
hest position to make such payment and who furnish the devices which make 
the performance possible 

There is appended to this statement an analysis of the provisions of H. R. 
5473. 


EXPLANATION OF PROVISIONS oF H. R. 5478 


The principal purposes of H. R. 5478 (and its companion bill S. 2186) are: 

(a) To close the loophole in the copyright law under which those who control 
jukeboxes are the only commercial users of musical instruments exempted from 
obligntion to pay just compensation to copyright owners for performing their 
MUSIC public ly for profit 

(b) To provide for a statutory licensing system for the use of recordings in 
jukeboves at a fixed and low royalty rate 

(cy) To exempt proprietors of small taverns or other establishments where 
jukeboxes are placed from the obligation to pay any royalties except where they 
charge an acmission fee 

(Jd) To impos the obligation to pus royalties upon the owne operators who 
evstomarily control jukeboxes in several establishments in one territory by 
various devices 

\ sentence-by-sentence analysis of the bill follows below 


] l'limination of present eremption 


“That section 1 of title 17 of the United States Code is amended by striking 


aul i ist ] ragraph of subsection (e) of such section ° * 
Subsection (e) of section 1 of the Copyright Act 17 I S. C. sec 1 (@)) 
provides in the last paragraph that the reproduction or rendition of a musical 


composition by or upon coin-operated machines shall not be deemed a publi 
performance for profit unless a fee is charged for admission to the place where 
such reproduction or rendition occurs. This exemption was enacted in 1209 
long before the jukebox industry became one of the maior users of copyrighted 
musical compositions Most estrblishments where jukeboxes are located do 
ire derived from the 
playin’ of musical compositions from the money deposited in the jukeboxes by 
the patrons of the establishment In addition, there is an indirect prout to the 
establishment through increased patronage 
The elimination of the last paragraph of section 1 (e) of the Copyrig 
would make the playing of a musica ‘ 


not charge admission. Nevertheless, substantial profits ; 


ht Act 


| composition by means of a recording on a 
coin-operated machine a public performance for profit by the owner of such 


machine regardless of whether or not admission were charged to the place where 
. l 
the jukebox is located 


2, Jukoboar performances deemed public performances for profit 


‘ and by adding at the end of suen section a new subsection as 
follows 

“(f) The public reproduction or rendition of a musical composition by or 

upon a coin-operated machine shall be deemed a public performance for proiit 
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by the owner or operator thereof whether or not a fee is charged for admission 
to the place where such reproduction or rendition occur 

Although the elimination of the last paragraph of section 1 (e) of the act 
close flie existin oophole for jukeboxes, the bill would leave no doubt as to 
the legislitive intent by spee Uivy providing that any playing of a musical com 
| ti on a coin-operated machine is a public performance for profit by the 
owhoeroor operate 0 rh miehine regardle ‘ hether or tot itee ehut ed 
Por gdm ion to the establishment where the robin located or thre plaving 
Occur der this introductory paragraph of ney lbsection (1) of section 
lof the Co ight Act, public performance for profit of a copyrighted musical 
composition through the playing ol recorded music on a ¢ peruted machine 
\ | require a license Trom the Copyright proy eto iby} to the conditions 
nd exemptions hereinafter set forth 

if f jf rol hoi 

Po minimize the feu ’ he ihkebox tidustt | ela ‘ ould 
Stibject if to He hardship the general pre ! t il tion ! ! ected 
} ol tion tling uwpas tel under which heel i ! ‘ \ ranted 

Hh ott ! hel I ‘ ( toll ‘ i tLi¢ 

‘ ! eq ah 

Whenever a cist atte device for mechatr reprodu l fu pst vhted 
musical compo e playing tite of bhi b mil ( | heen 
i Pulls ria fact ed soit ‘ ral W ‘ pros ’ ion 
t¢ ) 

The purpose of tl provision to subject tutors lies ! iiy disk or 
other devies uch a wire or tape recording of me kind used in jukeb The 
mul device iadisk o1 hich @ plavil time oO ! pai it musical com 
ji Lien | pitatite or ie This tiplliipe J ended eo 0 leh record 
nye It ould oupply to a so-called long-playin record or toa ire or tape 
recording on whieh are recorded one or more musical Compr tian euch with a 
poasing tine of 4 bhitit or le 
jy. €Ontpubsor ‘ nited to establ nent (ren ; ( chargcad 

! | I mia pertoril eprociiles re ‘ ‘ Witsies eom 
position by use © disk « evice in, by, or up yy ed machine at 
place to which no ad ion fee harged 

Where a playing of a mu Composition occurs oO ikebox in a place to 
W hie nosed ‘ charged, there is no statutory exemption under the 
‘ ting cop ght law, and the compulsory lice y provision of HL. R. 5475 does 
thot aipeplys In such ‘ the public performance is now nad ould continue to 
! an infringement of the copyright unless thre « er ol the machine had pre 
Vie btained a license from the copyright proprieto I the Inore common 
Cust here no adm ion fee is charged to thre place here the Jukebox located 
and the performance of the n cal composition occurs, the owner of the machine 
would he tN etoob ! ct ein advances 
4 Louw rowaily prot a? 

upon payment | the owner or operator of ih coin-operated ma 


chine to the proprietor of the copyrighted Composition, of a royalty computed as 
follow 

The playing of a recording on a coin-operated jukebox at a place where no 
admission fee is Charged would be permitted without the necessity of negotiating 
a license with the copyright proprietor, provided the owner or operator of the 
jukebox pays to the copyright proprietor, within a prescribed period, the royalty 


fixed by the legislation. 
6. Computation of royalty 


* ° For each uch copyrighted composition on a disk or dev ce the sum of 
] cent for each week (Cor fraction thereof) of Consecutive time during which such 





disk or device shall remain in the machine.” 
The royalty payable under this bill is computed on the basis of 1 cent for each 


less) on each disk 


copyrighted composition (with a playing time of 4 minutes o 
ov other device for each week (Cor fraction thereof) that the disk or device re 


Invins in the machine available for playing. Most standard records of the type 
covered by the compulsory licensing provision have only one copyrighted composi 
tion on each side In most causes, therefore, the total royalty payable would be 
2 cents for each week that any particular record is in the machine If a long 
paving record or a medley should be used, more than one composition would be 


recorded on the d ! the royalty would be correspondingly increased 
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Will vou identify yourself for the stenographer and give your 
address and capacity in which you now appear ¢ 


STATEMENT OF BOB MERRILL, NEW YORK, N. Y. 


Mr. MerrRILL My name 1s Bob Merrill. My address is t] Kast 
Kighty-sixth Street, New York City. 

Mr. Bryson. For whom do you speak ? 

Mr. Merrie. I speak as a member of ASCAP, sir. 

Mr. Bryson. Are you an author? 

Mr. Merrett. Yes: an author and composer. IL write both the 
words and the music to my compositions. IT write alone. 

Mr. Brysc N. For the benefit of those of us who are in the backwoods, 
will you give us the names of some of your more prominent comiposi- 
tions 4 

Mr. Merritt. Yes. sir. This is covered immediately in the state- 
ment. Shall I go on? 

Mr. BRYSON. Yes: vo ahead. We want to conserve time. 

Mr. Merriti. Yes; and I think we will. 

I have been a member of the society since 1949. I have also been a 
motion-picture director. the supervisor of NBC's Writing staff Ih 
Hollywood. I was one of the four executive producers with CBS in 
the reorganization of their commercial broadcasting television 
schedule. I am writing music now, and along with that I am a 
television producer. 

It so happens that many of the songs I have written have had a 
great vogue in jukeboxes and have contributed thousands of dollars 
in the form of nickels to the distributors and operators of jukeboxes 
as well as to the establishments where the boxes are placed by the 
operators. 

Among my compositions are such current popular songs as My 
Truly, Truly Fair: Sparrow in the Tree Top: and Belle. Belle. My 
Liberty Belle. 

Mr. Goopwiyn. I want to Say that for the past 10 days since I have 
been a bachelor here in Washington I have been vetting mn dinner 
each night at a restaurant where there is a jukebox with the remote- 
control jiggers around the aisle. IT noticed that perhaps for the 45 
or 50 minutes that ] have been mw there each evening two songs have 
been sung most often, My Truly, Truly Fair and Belle, Belle, My 
Liberty Belle. 

Mr. MeEerrite. Thank vou, and I am very honored, sincerely. | 
think the enly song I have perpetrated against my country was last 
veer, If T Knew You Were Comin’ Ud’ve Baked a Cake. 

I wrote Why Does It Have To Rain on Sunday’, Lover's Gold, 
and Candy and Cake. All these sones except one have been on the 
hit parade, and these have been written in the last 2 years. I have 
had a pretty freak phenomenal run. 

l ama newcomer in my profession. In mv previous « xperience as 
a motion-picture director and in my present capacity as a television 
producer, Tam aware that whenever a copyrighted literary or musical 
work is used, an arrangement is made with the author or copyright 
owner under which, for a consideration, a license is given to use the 
particular work, 
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Now, this is taken for granted by the motion-picture industry, the 
television industry, and by those who are engaged in presenting live 
entertainment on the stage or in hotels, restaurants, and night clubs. 
When my recorded music is presented through mechanical means by 
wired music piped in from a central source to an establishment such as 
a restaurant or other place which employs music as a means of attract- 
ing its patrons and encouraging them to spend money, I am paid. 

In the latter case nis rovalties are collected not from the establish 
ment where the loud speaker is located, but from the souree, such as 
Muzak, which makes it possible for each indi idual establishment to 
use ny compositions. 

As I understand it, H. R. 5473 would place the distributor and opera 
tor of jukeboxes in the same position as the owner of Muzak or similar 
purveyors of entertainment through mechanical means. But for the 
copys righted Hiulsic which Is played It) jukeboxes, none of the imcome 
which accrues to the jukebox industry from the deposit of nickels, and 
to the establishment as a result of increased patronage, would be possi 
ble. 

Other industries which rely on music for a very substantial part of 
their income recognize that writers must be encouraged to create new 
material to supply the demands of the public and that this encourage- 
ment must come from the royalties paid by those who profit from the 
use of their works. 

Indeed, that is our national policy as expressed in the Constitution 
of the United States, which provides that in order to encourage the 
creation of works Congress shall pass laws Giving to authors the ex 
clusive rights in their writings for limited periods of time. 

It is only to the extent that these laws are effective that people will 
be encouraged to write the Nation’s songs rather than to follow other 
pursuits. If the writing of songs were not a profitable vocation, I 
would have to devote all iy time to other fields. 

The present copyright law of 1909 was enacted long before I was 
born. ] understand that at that time composers derived thell rovalties 
mainly from sales of sheet music, The rovalties from that source 
were very substantial and assured an author of an income over a period 
of several years because songs were popular then for that period of 


fu 


time. Today, song: have avery short life, partic tlarly so faroas the 
sales of sheet music are concerne dl. and the sales are very limited. In 
view of the present mechanization of music and the widespread use 
of electrical means of mass communication, an author’s income is dle 
rived primarily from the performance of his works. I am paid for 
the uses of my songs in television, in radio, in wired music, as well as 
for performances in restaurants and night clubs. My royalties from 
all those fields for the past yA years for all niy compositions have 
averaged $459.07, 

No one knows how many n ckels have beet put mto jukeboxes to 
hear my songs played. 

The distributors and operators of jukeboxes have pald nothing to 
me for these commercial uses, yet they would have no income but forthe 
works contributed by writers such as myself. We ask only that we 
be given the same treatment by the jukebox industry we receive from 


other 1] dustries that derive their profits from the ise of our works. 
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It is hoped that H. R. 5473 will result in fairer compensation to the 
writers. 

Now, gentlemen, last night—and I mean this sincerely—I got off the 
train im { nion Station. I | lave never been to Washington before, and 
I am vOIng to St | nivself as a patriotic young man. I was com 
pletely overwhelmed | vy the Capitol and Union Station and the gen- 
eral atmosphere of this citv. IT walked upstairs to my room and I 
wrote some othe Poon and J Wish you Wi muld bea r with me. If] vet 
e motional, forgive me, because | feel very cle ply ad this. 

This Is sort of olf the eull Songs have a tremendous Mnpact on our 
American life and I think it isa sad commentary on the cultural future 
pe this N: ition when only the meagerest handful ot you mr Writers can 

“arn even a bare existence creating American music, 

Who knows but what we “et already starved out a man whose 
music would have brought millions of Americans back into the church, 
or vlorified American life to the rest of the world, or, God forbid, a 
man who would write America’s battle hvin with which to rally 
yenlhst an ageres r who perils its ver e@7 I ce 

You know vou lave heard people who ask someone, “Why did you 
fall in love?” and the answer in many cases will be that they were 
play 1] 17 that song. You will say toa man. “Why clic vou enlist 2” and 
he will Say, “T don't know. The band was playing ‘Stars and Stripes 
Ir 


orever 

You have 11 men on a football team who will be completely ex 
hausted, but they will get up and play again because the bane pla 
ine their alma mater SsOnL. 


I have never been to the State of Oklahor he but I know of the 
word “Okie.” Wherever IT have seen “Okie” port aved in motion 
pictures and books, it was presented as a stretch of waste that even 
God was ashamed of. 

Then Osear Hammerstein and Richard Rodgers wrote a song called 

Nklahoma, and in the song they talked about Oklahoma wheat smell 
ing in the rain like it does. They wound up by saving, “You are doing 
fine, Oklahoma, Oklahoma, Okay.” 

You know, I would rather walk down a dirt road in Oklahoma than 
the Rue cle Ia Paix 1} Paris. ] think HH unmerstein cid more to cre 
ate good ¥ il] for the State than if their own chamber of conmerce 
had spent millions on the project. 

Incidentally, a little over a year ago, the No. 1 song in America’s Hit 
Parade, the song that all your children were singing up and down the 
country and listening to, was a thing called The Sabre Dance. This is 
in answer to Congressman Rogers when you said—and you treated 
it facetiously bec: ause you Sih iled—you said, “What do W riters expect 
us to do, put out our arms and enfold them ¢” 

Mr. R Gers. Let us back up a minute about this question of my 
treating it facetiousty. I think | asked the question, and if | aave 
you the impression that it was facetious, I want you to remove that 
from vour mind because we as Members of this Congress have a duty 
and responsibility to delve into the facts of every bill that is presented 
anal it is only for the purpose of analyzing this bill that niy question 
vas asked, and if mv smile reflected facetiousness to vou. then T want 
vou to remove that from your mind and not have it to the point that 


when I do smile and ask you a question that you consider it fs cetious 


So, I resent that statement, 








RECORDINGS IN COIN-OPERATED MACHINES 19 


Mr. Mereun. I am sorry, sir. I truly am. I told you that Tam 

eaking trom emotion. 

Mr. Rogers. Then do not let your emotions get away from you. 

Mr. Merrit, Allright. 1 am sorry, Sir. 1 sin erely apologize. 

Phe por it | was trying to make, Congressmah, Was that maybe the 
country should put its arm out and around these people. 

Phas a free-enterprise Nation, but many nations m thi 


1 
=~ worl 


ubsidize writers. 

For instance. the No. 1 song I am talking about is the song called 
The Sabre Dance. All America was singing it and vet it was written 
Vonmoma named Khatchaturian, who toured 1 e world and told 
vervbod f it were not for the opportunity the Soviet Union gave 

er ce d not have written this work of art. 


I do not know how much bearing that has on this part cular case, 
\\ ved by his government 
Now let me go on. What , o 
of music on the peoples of this Nation. There is not a person in 


nn? there witne \\ Oo *) hel} 
lam trvine to do is prove the nfluence 


an try Wie se Op on is hot molded hy movies, DY radio o1 tele 
siol nal overwhelming proportion of t} Ss output is music, \n 
American sone is a leading emissary abroad. It carries with it a 


sample ecnse of American culture and custom al dasa voung member 


of an organization such as ASCAP, Lam so proud of people like Cohan 


and Gershwin. and the Berlins and the Rodgers and Hammersteins 
\ ho | \ ‘ Wavs presented \) )} oe life to Tl rest oft thre world I 

\ ( tractitve mad tight 

| ( Lanne i l i ( OmMposeqd, OT re Ke The isks 
o i \ t te irity it Tor ! { gg they 
Lee 17 \ | ! | feel t it these leg slate I's re mol illy iound 
) 1) j ; ~ t elpo 1! ry i ¢ I’ ¢ if re 

i | ttine here feel I am 1 l ly 

I \ is only poor choice of wo 

Mr. i s. All I it it is the 

\ ' , | " \ SO} P It is ‘oe ot ti 
f < far-fe eq ea of putt ro ou rh nd hely hg 
ent people 


' ! y statel ng. ome t rhie : 
Mr. Forrester. You would not recommend that, would vou 4 
Mr. Merritz. I certainly would not, sir 
Mr. Forresrei \ tiatter OF intormation, at countries subsi- 
dize the rwriters 
Mr. Merr LL. There were poet laureate. We do not have mpor- 
tant poets today. It is a thing of the past. Most of our lyrics today 
ire sold with melody, but thev sul dize poets laureate. 
Of « 
munism. Of course. we all do. The point I am making, sir, is that 


urse, believe me, | detest 24 cvovernment that Is based on com- 


{ nl mportahnt er ( to subs i17e oy pie to 


culture. 
Now. that k the good Lord, we have been a 
prise system and we have had beautiful ex umples of it 


ble to do ifona free enter- 


Gers} wih wrote some heaut fu ik presentative vorks of (mel can 


t 


life and the Gee ree M. Cohans and t ie Berlins. 
But what lam saving, sir, is that it sso difh If ol 1 young person 
and if | am carl ed away up here, it 1s only the result of mavbe 10 


Vation to rench tf e point that LT have 
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That is why I am so moved by the thing. And, thank the good Lord, 
I came through. , 

Incidentally, you, Congressman, mentioned Belle, Belle, My Liberty 
Belle. This says some nice things about America and American 
people. 

If I Knew You Were Coming, I'd ‘ve Baked a Cake, is a gesture of 
warmth. It says, “let us sing songs, you are welcome in my house” 
VThisisa picture of the American home. 

I believe if you think about this music it smacks of what we call 
American sound. 

Mr. Forresrer. I am interested in knowing what countries, if any, 
did subsidize. 

Mr. Merrini. Of course, the Soviet Union, I understand, does. | 
understand that France did. I know that Germany did. 

Now, this does not speak very well for people who subsidize music, 
but we are not asking for a subsidy, sir. We feel, and that is why we 
are down here, that this money is honestly ours. 

Mr. Rogers. You say this money is hone stly yours. You mean the 
money I should put in a jukebox to hear one of your songs is your 
money or should a part of your money / 

Mr. Merritt. Yes, sir, 1 think so. 

Mr. Rogers. You made a remark in the first part of your statement 
that you recognize that authors, writers, are given protection for a 
certain limited time for the works that may be produced. 

Do you realize the extent of that protection you are given ¢ 

Mr. Merrie. Yes, sir, I think so. 

Mr. Rogers. Would you outline it to us as to whi at vou think it is? 

Mr. Merri. Sir, I have only a lay person’s knowledge of 

Mr. Rocers. As a lay person, you know that when you get a ae 
right you are the absolute owner of it ¢ 

Mr. Merritn. That is right, Il understand, for 56 years. 

Mr. Rogers. Aid you understand that the Congress of the United 
States has come to your protection for a limited number of years, 
that you can use that for whatever purpose you want ¢ 

Mr. Merri.y. I certainly do. 

Mr. Rocers. That whatever your interest and desire may be, you 
are not compelled under the laws of this country to relinquish that 
to % anvbody eC ‘Ise unless you do SO by your own free Ww ill ¢ 

Mr. Mereiiy. That is right, sir. 

Mr. Rocers. That is one protection that the Congress of the United 
States has given write I's, is it not / 

Mr. Merrity. Yes, si 

Mr. Rogers. And Sala that to be the protection, do you know 
you are free then to contact any music publisher you want and sit 
down and bargain with him in an American way to get the price 
you want ¢ 

Mr. Merrinyi. That is right, sir. 

Mr. Rogers. And having that right, do you think that he is in a 
position to protect himself when he goes to make that sale ¢ 

Mr. Merrity. Yes, I do, sir. 

Mr. Rogers. Knowing that he can protect himself in that sale, do 
you think that the Congress should go further and say that he has 
another right in it 1f he should then and there sell it? What I mean 
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by that is, you recognize that you do not have to sell to any publisher 
of any type, do you not ¢ 

Mr. Merritt. May I say this, sir? I know I do not have to. How- 
ever, to survive and to make a living, I might be forced to. You 
see, these institutions have been set up. A young person coming into 
this business is imbued with a fire to create. I think in a sense he 
might be easy prey for any opportunity—— 

Mr. Rogers. Is that not true in every walk of life? 

Mr. Mveriw. I think, sir, it might apply a little more to a man 
who has written a word that he thinks the whole Nation should hear. 
Our people area little more susce ptible to it. 

Mr. Rogers. Because of that susceptibility, it is vour opinion that 
Congress should go a li ttle further in protecting their interests than 
other people ¢ 

Mr. Merritt. Sir, I think I speak for everyone in my society. I 
do not think we are after anything extra or any special consideration. 
However. if we were entitled to something, I think it would he ‘Ip us 
a great deal if we got it, because ne are awfully tough. 

Mr. Rogers. The thing I am trying to bring out from you is: 
What have you failed to get, that vou are e ntitled to, up to this point ¢ ¢ 

Mr. Merrity. Sir, like I said earlier in the statement, I think pos- 
sibly in the last vear, more than a great many members of the soe let y 
I have been affected by not receiving a roy: alty from a jukebox owner 
when my music was played. 

Mr. Rocers. At the time vou sold that work to the publisher, you 
had some idea of the value, did vou not ¢ 

Mr. MERRILL. Yes, sir, I did. 

Mr. ~ sere . You made the bargain at that time. did you not ¢ 

Mr. Merrivy. Yes, sir: I did. 

Mr. R: GERs., Of course, on the other side of the fence. the man you 
were making the bargain with expected to make a profit out of the 
transaction, did he not ? 

Mr. Merritt. That is right. 

Mr. Rogers. If it went over as a smash hit, why, he would make 
more than you, would he not é 

Mr. Merritu. Yes, sir. 

Mr. Roa Rs. And if it failed to by a hit. then did he stand the chan e 
to lose more than you lid ¢ 

ir. Merritn. That is a matter of opinion, sir. that has been argued 
pro and Con for a long Time. Where this Wiad sells, in a sense, a 
commodity, I sell a service. You have to weigh in a sense the com- 
modity against service. 

Mr. Rocers. You feel the law as now drawn does not gwive ample 
compensation for services to those individuals like voursel f who do 
compose popular pieces / 

Mr. Merriui. Yes. 

Mr. Rocers. The system, as set up by the publishers and the record 
ing companies, is such that you would not share in something that 
you have put vour life’s energy in? 

Mr. Merritt. Sir, may I say this? T do not know the problems of 
the recording companies. I do not really know how they operate. 
I do not know too much about the way the publis her operates. I 
know it is difficult for a writer to make a living with things existing 
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as thev do. Now, it would certainly he Ip a great deal if we 

some of the jukebox profits. I know Chiat 
Mr. Goopwinx. Your position is that if 


machine and grinds out tunes for public enjovment and made money 


somebody turns on the 


in doing it, Whoever made the monev in doing it ought to divide with 
s that it / 


it is a2 nominal 
} } 


the man who made it possible for him to get it to do it with: 

Mr. Merritt. Congressman, I say yes. especially if 
sum, especially if the man is not pressed against the wall like the 
writer is. Ido not want him hurt. eithe: 

Mr. Bryson. Thank you. 

Mr. Merrizw, Thank you, gentlemen. 


Mr. BRYSON, (rel tlemne in | WOU Ike to offt ror the record na letter 
| have ust res ved from Hele) sous be rt. \ 1h iy <Ome of 
the eXperien e oO her (list neowushed father, Jo P » Sousa. who 
vrote, as vou know, the immortal Star and Stripe Forevel 


I offer it for the record. 


Without takine 


‘ 


( The lettel rt ferred to is as follo VsS:) 


anv time to read thre letter. 


lu stand tha \ | |’ l Cor 
I Subcom i wl é i I 17 i end 
the Copyright A 
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Mr. Bryson, Miss Joan Whitney 4 
STATEMENT OF JOAN WHITNEY, FOREST HILIS. N. Y. 
Miss Wuirney. My 1 une is Joan Whitney. Lam a composer and 


author of mui | vorks as well asa neyer, and nee 1942 have been 
i member of the American S ety of Compo =, Authors and Pub- 
lishers. In addition, I have produced hows on radio and have been 
engaged in the music publishing business, though on a rather modest 


‘ule. Born and educated in Pittsbureh, 1 now reside at Forest Hills 


N.Y. 


My first successful composition was High on a Windy Hill. Since 
that time | have written more than a iunadred COLLPOs tions, of which 
the most recent hit song is Far Away Places. I also wrote So You're 
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the One: It All Comes Back to Me Now: My Sister and I: When 
Your Heart Goes Bumpety Bump; It’s Love, Love, Love: Candy: 
That’s the Beginning of the End: Ain't Nobody Here But Us 
Chickens; Money Is the Root of All Evil: Comme Ci Comme Ca: I 
Only Saw Him Once: Love Somebody, Yes I do: Dangerous Dan Me 
Grew. and My Own Bit of Levnd. 

In supporting H. R. 5473. I do not wish to elaborate on the theme of 
my song, Money Is the Root of All Evil, but I do humbly submit that 
a serious evil exists when an industry is permitted to derive as much 
from the use of copyrighted musical compositions as does the jukebox 
industry, and pays nothing to those who create the works which make 
this income possible. Other industries making peo uses of copy 
righted works are required by law to respect the rhts of copyright 
owners, and from my observation willingly do so a means of « 
couraging the creation ot new works hnecessars to " the survival of 
industries which profit from the use of music. 

In urging passage of H. R. 5473, I plead not merely for the writer 
of today, but for the writer of yesterday and the writer of tomorrow. 
Most songs have a Very brief life span. To the extent that certain 
guthors are sufficiently fortunate or sufficiently able to create works 
which become part of the established musical life of the Nation, it is 
their hope that they and their families will enjoy an income from 
those works commensurate with their contribution to those who make 
2 business ot exploiting these works for commercial gain. The dis- 
tribitors and operators of jukeboxes should discharge their responsi- 
bility along with other users of music in rewarding the creators of 
these works for the limited period ot copyright. 

I suppose my concern for my future would surprise the gentlemen 
of this committee, but as a creative artist I know that mV span as an 
author is apt to be very limited. While I have the ability to produce 
works which are pleasing to the public, I must make the most of my 
opportunities and do all in my power to make provision for the time 
when my works may no longer capture the popular faney. The muse 
does not favor an author forever. Unlike other professions, author- 
ship is one in which sometimes even the oreatest diligence often fails 
to produce satisfactory results. Every author knows that he will have 
more failures than successes: all are constantly haunted by fear of the 
well running dry. I have had a fair measure of success to date but it 
is impossible to assume that this will continue no matter how much 
attention I may devote to my work. I am therefore very much con- 
cerned that the laws shall protect the form of property that I create 
in the same manner that it protects other forms of property. The only 
adequate protection W hich an author of musical works may have today 
is in seeing to it that he or she receives adequate roy: alties whenever 
copyrighted works are performed in public for profit. My annual 
rovalties from the performance of my songs during the past 2 vears 
have averaged $3,011.51. 

We do not ask any more than what is in the public interest, namely, 
that writers should be encouraged to create new works by receiving a 
reasonable fee for the use of their works. H. R. 5475 would promote 
our established public policy by removing an existing discrimination 
and at the same time making our works available on a reasonable 
statutory basis to those who now benefit from a provision in the exist 
ing copy right law which we feel sure was never intended to apply to 
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jukeboxes and has given rise toa very serious invasion of the legit imate 
rights of authors. 

Mr. Bryson. We are very much obliged to you. 

Miss Wurrney. Thank you. 

Mr. Auverr. Mr. Chairman, this is the last of our ASCAP witness 
es. So, at this stage, I would like to have your permission to file in 
the record an excerpt from the Congressional Record of an article by 
Dr. Virgil Thomson, who is the music critic of the New York Herald 
Tribune. He has some comments on this bill. li was put into the 
Congressional Record by Senator Estes Kefauver. [ would like your 
permission to submit that. 

(The article referred to follow i? 


Music AND MUSICIAN 


(Iextension of remarks of Hon. Estes Kefauver, it | Sel e of the United 
States, Friday, August 10, 1951 
Mr. Kerauver. Mr. President, I ask unanimous consent to 1 e printed in the 
appendix of the reeord an article published in the New York Herald Tribune o1 
July 29, 1951, under the heading “Music and wusicians un reference to S. 15538. 
Che author of the article, Dr. Virgil Thomson is not o a distinguished 
American composer, but a critic of note, who has served as musie critic of the 
New York Herald Tribune since 1940, and is the ither of books of musical 


eriticism, ineluding The State of Musie and Th Mu SCeTit \ native o 


Kansas, Dr. Thomso sa member of the Nation Institute of Arts and Letters, 
BS as 


and a chevalier of the French Legion of Honor. He holds degrees from Harvard 
nad Sy! cuse Universities 

Among some of Tbr. Thomson's distinguishe? « ributions to American musie¢ 
are two operas, two symphonies, a number « hor VOPRKS nd works for small 
instrumental groups well as incidental music for plays films. His most 
recent film score was the musie for the documet I fl Che Louisiana Story, 
which won for its Composer even more acclaim tf} eviou SICal SCOPES 
for the United States Government document fils The Plough That Broke 
the Plains, and The River 

There being no objection, the article was ordere¢ be printed in the record as 
T¢ ows 


One of the curious results of the recent vestigation b senatorial com 
mittee into organized interstate crime has beer he propos in Congress by 
Senator Estes Kefauver, of Tennessee. of an amendment to the Cop sht Act 
This law. passed in 1909, determines, along wit! ther matters, the rovalty due 
to copyright owners of musical works whenever these latter are made into 
vramophone reeords for purposes of sale It also provides the legal basis for 
the collection by musical copyright ownel! of performing-rights fee Such 


1 


fees have been held collectible by Supreme Court decision for the use of musie 
! 


in restaurants, dance halls, hotels, and the like places, whether or not admission 
is charged Other decisions have established the principle that radio broad 
easts constitute performance for profit, within the meaning of the act, and ure 
subject to copyright charges \lso that public playing of mechanical reproduc- 


tions constitutes performance of a musical worl 


JUBREBONES PAY O ROYAT Irs 
Our copyright law is far from ideal, but it does offer protection to authors 
and composers in all the main marketings of their work save one That one 


is the nationally popular jukebox 

For reason unknown to this commentator the authors of the Copyright Act 
specifically exempted from any payment of performing-rights fees musica 
that involve coin-operated machines in establishments where no admission is 


uses 


charged In 1909, of course, such uses were minor iT i few penny arcades 


and the lower saloons. But in the last 20 vears the jukebox has become hugely 
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t contributes, along with all the other forms of me- 
toward reducing radically the composers’ and publishers’ 
¢ sales, efforts to remedy the injustice through amendment 
consistently failed in Congress 
SIN THE INDUSTRY 
= f nad new approach to the proble , hamely, the 1 
ern has in not being defrauded of taxes It seems 
UKEDOXE n operation in the country and that the annual 
oul S500 000 OO) They are mostly owned and 
wre gunizations in which criminal elements seem 
I f widespread gangster control of the jukebox 
I nd by congressional investigators, 1 cities 
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politics ¢ econon S d they ! nt 1 «ft ! ne yg f sound that 
sweertens thre spiri é I whe ‘ < 

Thank vou, Mr. Chairman and members of the committee, for your 
kind lee: 


Mr. Bryson. Mr. Arthur E. Farmer. 


STATEMENT OF ARTHUR E. FARMER, NEW YORK, N. Y., IN BEHALF 
OF AMERICAN BOOK PUBLISHERS COUNCIL, INC. 


Mr. Farmer. My name is Arthur E. Farmer. I reside at 455 West 
Th rt fourth Street. New York (¢ ty. I ippeal ere in behalf of the 
American Book Publishers ¢ 


The American Book Publishers Co t membership corpora 


TIOnh. a i ~— eprbers p COMMDYISes pl \ i tiie eadlhng and 
most of the smaller trade-book publishers 

At ft ( t~ ] ) Ke TO Vy tha I Lilt 1) ~ : a t Lr | 
i i the cou =e }f ive no ft wicla erest itsoevel mn this 
wea siation. ] ney ive sil terest. howe er. as tiZ sand as peo] le 
4 , I 
Who are interested opvrights and the opvrigiit iw. and they 
uppear here in that public interest. 

I 


iia 
Now. | have submitted a formal written statement. Mr. Harris 
has it. and I would like tto be lneorporatec nthe re ord. as I do not 


Intend to read it te ie committee. I know the committee will read 


js 
I3 
- 


and consider it in 
Mr. Bryson. We will have it included in the record and considered 
In executive sessio} 
Mr. Farmer. Thank vou, sir. 
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Section J thie V i; U. &. 4 ( lusiv 
rights terary ! | vor] 11 y Subsection 
(e) commences W he s eme the cop cht owner sha have the fol 
Owl ene is i i I = = S 

(e) To perform the copyrighted ork publicly for profit if be a sical 
composition; and for the purpose « I performance for profit, and for the 
purposes set forth in subsectior } f 0 | ngement or settin 
of it or of the melody of it in al s ( for tf re doi 
which the thought of an author ti e re ded v] h } read 


or repre duced 


Subsection (e) furthe 


r provides that where the copyright proprietor has 


censed the mechanical reproduction of a mus compos v other person 
mav make similar use of the copyrighted we upon payment to the copyright 
proprietor of a rovality ra Ct iS on ea | t ecord Side ! I 


manufactured ; and thi 


1 Subsection (a) of section 1 provides that the copyright owner shall have the exclusive 
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a little help. But tod iv we have the reverse of that situation and it 
IS not In accordance with American pr neiples of equitable protection 
of property and fair play to do this, 

Now, there are rules of ex) ediency here also. Ideally. to be lo@ical, 
the Jukebox exemption should be repealed outright: there should be 


no compulsory license. After all, when a composer writes something 
it should be his property. Why should anybody else have the right 
to take it from h mi upon pavi ent ofa penn) “ week or? cents a side 4 
Unfortunately, we have to be real stic about t, as one of the previous 
Withesses wid 

We | e all exact pres lent for the tvpe of leoislatr n which we 
have here, and it the immediately preceding section of subdivision 
(e) of sect b. It is now provided by the copyright law that, 
althoug 0) oser does not | ive to license the mi hanical record ng 
of his m Cal Mpositlon, oO ce he does, any othe person any other 
COMpPAns Cull ome inand by simply paying him 2Zcentsa side with 
out i by-\ r-le ive, O} nviling else, hay recol | that and sell the 
re ord . 

Now, 1 it Was }) { to ay cl monopoly, There Was a feeling back 
In LYO9 that. if that was not put in, the one great recording company— 


In accordance with the idea at that time, at anv rate—would get a 
monopoly in the field | \ being able to outbid other ce Mpahies in getting 
the services of artists, composers, and the like. Therefore, this was 
put into avoid that. 

Perhaps there is a fear that one organization night, by superiol 


barge hinges power be 2 eto puta strait jacket on people who want 


to play j keboxes or have jukeboxes performing in their place of 
business, and the l-cent provision of the present bill very completely 


nm or overreaching or monopoly o1 


scotcles wy poss DOVItTV OF eXTOrTK 
. ‘ ; 
l 


anythin gv OT that kind, because all that a jukebox owner has to do— 
all that the COMPany the business of leasing and operating juke 


boxes has to do Sto say, “(rentlemen, the statute Says we pay you ] 
cent per composition per week. Here is your 1 cent. Go peddle you 
dishes somewhere else. We havea pel fect right to go ahead.” 

Now, as in the case of your recording companies, it may be cor 
venient to get them to say, “We do not want to keep track of how 
mahvy records we hin enund when we change the rer ords, il ad \\ hen we 
do this or that: let us arrange some kind of mutually agreeable under 
standing and we will pay you X dollars fora limited period. You have 
a right to the 1 cent. You avree to Walve that and i leu of that vou 
will take N dollars.” Tha is a Common thing that happens. It 
hap] ens in all walks of life and in all types of business where you have 
a legal right and you decide to compromise and you settle the thing 
fora flat sum. 

There is nothing unusual about the new legislation either in the 
terms of the copyright law or in terms of conimere al aACcTIVITS 

Now. it was suggested this morning by you, Congressma Rogers, 

| 


that. after all. the COMposel did have it within lis power f eontrol 


the use of his record on J keboxes. All that he had to do Wa fo sav, 
“Well. | wot let vou record,” But look at thr practh il results of 
that dle Isilon. If he | cehnses al vbody to make a record, then he ah 
completely lost control. Anyvbod can come in and tor 2 [ make 


his own recording. 
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to the copyrighted musical composition, the way it is read. I take 
it, it is intended to apply to the musical composition. Nobody is 
worrying about the length of playing time of the disk. Obviously, 
if you have a lone disk and vou have live itishk al cOnipositions, each 
playing 4 minutes, you should not pay only 1 cent per record side 


= 
per week Just as 1f 1t were a 4-minute record, 


Therefore, it would seem to me an easy Way that ambiguity could 
be remedied is by inserting in line 7 after the word “which” the word 
“composition.” The wording then would be: “the playing time of 
which con po ition s 4 minutes or less.” 

With this very slight change in behalf of the Book Publishers, I 
commend this le~islatio itol ivorable consideration. 

Mr. DBrys N. Thing k Vou. | seen to keep rememberny a that | have 
noticed in the magazines where a million copies have been made of 
a recording. Is that absurd or ridiculous ¢ 

Mr. FARMER. That Ss hol absurd. A million copies of certain re 


cordings have been sold. 

Mr. Bryson. Of one son & that has been recorded ? 

Mr. Farmer. That is true. 

Mr. BRYSON. Thar k You so much. 

Mr. Farmer. I thank the members of the committee for their 
patience. 

Mr. BRYSON, Mr. Kenneth Raine / 


STATEMENT OF KENNETH RAINE, WOODMONT, CONN., ON BEHALF 
OF COLUMBIA, CAPITOL, RCA VICTOR, MGM, AND DECCA 
RECORDS 


Mr. Ratne. Mr. Chairman, my name is Kenneth Raine. I am em- 
ployed by Columbia Records. I speak here for Columbia, Capitol, 
RCA Victor, MGM, and Decea Records. I live at Woodmont, Conn. 

Mr. Bryson. Those are the ma jor record manufacturers / 

Mr. Raine. We make most of the records, Mr. Bryson. I do not 
know whether it is popular to be referred to as mayor mal ufacturers 
of anything, but we do make most of the phonograph records in the 
United States. 

We oppose this bill because : 

I. Coin machines are important and substantial users of popular 
phonograph records. Important because of the public’s wide interest 
in this kind of entertainment, and because coin machines introduce 
new, popular music. Substantial, because they use many popular 
records. If the cost of such records is to jump 50 percent this source 
of sales may dry up. 

II. People who sing and play on phonograph records, as well as 
those who write the words and music, are paid on the basis of sales. 
Their income will rise or fall with sales. Any bill which will reduce 
phonograph record sales is harmful to everyone in the hitisic and 
record business. 

III. Record companies and their employees will suffer directly from 
reduced sales for coin machines. 

ee The coin machine is a real source of wholesome entertainment. 
It furnishes music where young people want to hear it. Its good 
effects should not be destroved. 


915900 51 ser. 11 
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To amplify the foregoing reasons: This bill imposes an additional 
cost on records sold for coin machines which must inevitably curtail 
sales and affect all those people who derive an income based on sales. 
The increased cost of the records is approximately 50 percent. <A 
conservative estimate of the popularity life of a record in coin ma- 
chines is 13 weeks; 13 times the 2-cent payment required by this bill 
amounts to 26 cents, which represents a 50-percent increase in the cost 
of the record. 

Featured performers usually are paid on the number of records 
sold, and if sales fall off these performers suffer directly in loss of 
income. The copyright owner, who alone will profit by this bill, is 
paid in the same manner; and the record manufacturer pays about as 
much to one as to the other. The statutory royalty for a copyright 
owner is 2 cents per record side, or 4 cents for each record. The top 
performers’ rate is about the same. The sole purpose of this bill is 
to pay the copyright owner another fee. 

Popular music is made popular today as much by use in the coin- 
operated machines as by any other means. The coin machine affords 
to the public an opportunity of choosing what music is to be popular. 
Rosemary Clooney’s Come Ona My House—and for that matter My 
Truly, Truly Fair, or Belle, Belle, My Liberty Belle—would not have 
attained its Satine or rhag and consequent spectacular sales, but for the 
promotional effect of the coin machine. So important is the coin- 
operated machine that the weekly selection of the records which are 
most popular in coin machines is the equivalent of radio’s Hit Parade. 
Records chosen on coin machines represent the public current taste— 
the records they pay to play. A charge based on the number of records 
contained in the coin machine discourages maintaining a large selec- 
tion. If the proprietor plays safe and keeps only the few sure-fire 
hits, a lot of good music stays out of the box. The promotion of 
popular records would be sharply hurt by the impact of this bill. 
Naturally we are concerned on our own account over the reduction 
of a large market. A significant quantity of popular records is sold 
for use in these machines; and unless compelling reasons are advanced 
for a new burden on sales we intend to oppose such a burden. 

The coin machine is the modern counterpart of the old fashioned 
hand-wound phonograph. Just as the old phonograph brought to- 
gether young people who sang, danced, and played, today the coin 
machine is the favorite of the teen-age milk shake and coca cola crowd. 
Its good influence should not be destroyed and the users penalized by 
this bill. 

Any attacks on the jukebox as such—with which we do not hold 
have nothing to do with the merits of this bill. 

I think my conclusions are repetitious and I do not think they add 
anything more. 

(The conclusions referred to are those in Mr. Raine’s prepared 
statement submitted to the subcommittee and are as follows:) 

We oppose H. R. 5473 because it will add substantially to the cost of operating 
coin record machines. A 50 percent increase in cost must hurt the sale of records 
for coin machines. The performers on the records and the copyright owner 
will suffer because less records will be sold, and their income which is related 
directly to sales will be reduced. Coin-operated machines are one of the most 
important means to introduce new popular records. If a new record is well 
received in coin machines it rises on the popularity list. If the record is not 
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used in coin machines it has much less chance for popularity. Curtailed sales 
will hurt everybody connected with the music and record business, 

Mr. Rocers. You heard the testimony of Mr. Farmer here a moment 
ago that in the business of those who were recording they would not 
pay a royalty of more than 2 cents a record. Do you agree with his 
testimony in that regard ¢ 

Mr. Rarne. I understand your restatement of it. In any event, 
I do not know, of course, we have not had to pay more than that, Mr. 
Rogers. It is hard to say. 

You get then into problems of what the traffic would bear, I suppose. 

Mr. Rogers. Is there more or less an understanding among you 
people who make these recordings that 2 cemts is it and that is all, re 
gardless of whether you re cord it first or w hether some other ¢ Oomipany 
may record it first ¢ 

Mr. Raine. Well, we know that as soon as it is recorded by one 
company that everyone else can have it for 2 cents. So you see that 
has an automatic regulation feature that nobody is going to pay more, 
if they know that their competition next week will pay only 2 cents. 

Mr. Rogers. Have you any information on how many records may 
have been made of one particular song and the royalties paid of 2 
cents each on it? 

Mr. Raine. Yes; I am familiar with our sales figures to a consider 
able extent. 

Mr. Rocers. What is the extent or the largest number, I should 
say, of recordings that have been made of one particular song / 

Mr. Raine. Any one popular tune during its popularity would 
have an excellent sale if it hit a million records by any company or 
even a million in the aggregate. For those million records we pay 2 
cents for every selection, which, I believe, is $20,000, which is hardly 
a starvation diet. The other side is an additional 2 cents, or a total of 
$40,000 paid for the record. The same copyright owner might not 
own both sides. 

I would say that a million is a very big sale but 200,000 or 300,000 is 
quite common for any popular material. 

Mr. Rocers. Well, now, you also testified here that the jukebox play 
ing of records led to greater sales or greater use of that song. 

Mr. Ratne. We are sure that is true. 

Mr. Rogers. Well, does not your company first, before you make a 
record, ascertain or give some thought as to whether or not that is 
going to be a popular record before you enter into that agreement ¢ 

Mr. Ratner. Well, sir, we hire and pay people well to do that. It is 
very diflicult to do. They are what we call our artist and repertoire 
departments, and we have excellent people in them. But I am sure 
that we have to make and they have to select a great many tunes, and 
we hope that their batting average will be high and that we will havea 
large number of hits. 

Of course, you cannot hit every time or every other time. 

Mr. Rogers. Well, you do not go into the recordation field and 
record a selection unless it has had some appearance before the public, 
or do you? 

Mr. Ratner. Yes: we do. 

Mr. Rocers. You oftentimes do that ? 

Mr. Rarne. In fact. I think the record companies are the initiation 
and the origination of much popular music from the very start even 
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before it has been heard by anyone and has been printed. It is in 
script form. 

Mr. RoGeErs. Now. do you make special records for these jukeboxes 
as distinguished from the regular phon lographic use ? 

Mr. Rarne. It is my belief that they are all standard manufacture. 

Mr. Rogers. They are all standard manufacture ¢ 

Mr. Ratner. I think that is true. I know that ours are. I think 
that is generally true. 

Mr. Rocers. Well then. do you think it wo ld be po sible that the 
field, operating as it does, could have one classification for the juke- 
box operators and one for home 5 happiest or is it, as you say, 
standard and that there could not be a differentiation as far as you 
are concerned in the manufacturing field ? 

Mr. Rane. Well, I don’t know that it is impossible. I can see 
some problems. You would have to have an cle ntifia le record, and 
it would have to sell for a different price, I suppose. You might run 
into some price problems. Basically, I think you would end up with 
about the same result in that you would load a higher price on to 
the cost of that record. 

It boils down to about the same thing. [I should thn k: andthe ques- 
tion there is whether the traffic will bear the double load. I think 
my good friends who have spoken are a little optimist ec 1n thinking 
that it can carry the double load. 

Mr. Rogers. Do you feel that the 2 cents once paid by your com- 
pany or the companies that you represent is in some manner compen- 
sation to those writers or suffici lent compens: ition / 

Mr. Ratner. I think that when you consider the fact that this has 
a tremendous promotional effect that it is. You couldn't just take 
one record ands ay one record, 2 cents, you have been pal id. But when 
you consider the snowball effect of this. whi ch is treme ndous, then 
I think it is fair to say that there is a fair return. 

Mr. Rocers. And that without your part in getting it to the publie 
or getting it 1 made and to the pub lic, they would not receive that 2 
cents / 

Mr. Ratner. Well, of course, that is true because the 2 cents is based 
on the number of records we make. 

Mr. Bryson. Are there any other questions 

Mr. Harris. May I ask a question? 

Mr. Bryson. Yes. 

Mr. Harris. In your own statement, Mr. Raine, there is the 
following: 


Coin machines are important and substantial users of popular phonograph 
records. Important because of the public’s wide interest in this kind of enter- 
tainment, and because coin machines introduce new, popular music. Substan- 
tial, because they use many popular records. If the cost of such records is 
to jump 50 percent, this source of sales may dry up 


Now, you believe that the increased cost of the records will be ap- 
proximately 5O percent. “A conservative estimate of the popularity 
life of a record,” vou state, “in coin machines is 13 weeks: 13 times the 
2-cent payment required by this bill amounts to 26 cents, which repre- 
sents a 50 percent increase in the cost of the record.” 

You further state that this will reduce the phonograph record sales. 


} 


Do you think that by using a single record, as you apparently do, you 
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imve a fair basis for such a computat ion ¢ What is the ave ave number 
of times you can play a record ¢ 

Mr. Ratner. Well, you notice, Mr. Harris, that I said “popularity 
life.” Now, the ply ysical life of the record might depend, of course, 
on how many times it was p laved. For the popularity of a tune, of 
course, 13 weeks is an average, but it is probably a fair average and 
a conservative average. 

Mr. Harris. Would there not be a number of records employed 
during the popularity of a tune # 

Mr. Raine. There may be three or more records 

Mr. Harris. So that the increase of 50 percent on the cost of the 
record would be a rather rough figure and should be reduced by the 
number of records played during the “popularity life” of the tune / 

Mr. Rarne. At the very outset it is a very —. flieure, but the 
ncrease of costs for coin machines must be somewhere in that neigh- 
borhood. 

Mr. I] ARIS, Now. you say in the prepared statement that you Ssub- 
mitted to the committee, that: 


4 charge based on the number of records contained in the coin machine 
discourages maintaining a large selection. If the proprietor plays safe and keeps 
only the few sure-fire hits, a lot of good music stays out of the box. The pro 
motion of popular records would be sharply hurt by the impact of this bill 


Naturally we are concerned on our own account over the reduction of a large 
market. A significant quantity of popular records is sold for use in these 
machines, and unless compelling reasons are advanced for a new burda on 


sales we intend to oppose such a burden. 

Do you think that a royalty based on the number of times a rec rd 

performed will meet this ol jection and not ciscourage the mainte 
nance of a vood selection? Do you think that if you base the rovalty 
on performance rather than on retention you can avoid that reduction 
in sales ? 

Mr. Raine. It certainly meets that point. 

Mr. H ARRIS. Would you continue to oppose the billon that eround ? 

Mr. Ratne. Yes: I would oppose the bill surely. 

Mr. Harris. Even though the royalty is based on performance rather 
than on retention ¢ 

Mr. Rare. Yes. 

Mr. Harris. You would still oppose the bill ? 

Mr. Rare. Yes. 

Mr. Harris. Well, I have one last question. Mr. Irving Berl 
made this statement: “Only successful records are played in juke- 
boxes.” 

That is from his te legram to this committee. Your pre pared state- 
ment contains an — to the etlect that popular music 1s made 
popular today as much by use in the coin-operated machines as by 
any other means. The coin machine affords the public an ie por 
tunity of choosing what music is to be popul 5 Will you e ilig nten 
us on this appar nt conflict of opini ion ? 

Mr. Ratner. The reaction is very fast. They don’t put records in 
then leave them a couple of weeks. It is a matter of day- to- day 
treatment so that the tunes that seem to show any life are put in, 
and then of those the selection may channel r tothe = a few, and then 
that starts to snowball. Then you get your radio, your television, 
vour record sales, and the whole business. 
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Mr. Harris. That is al!, Mr. Chairman. 

Mr. Rocers. May I ask a further question ¢ 

Mr. Bryson. Mr. Goodwin wishes to ask a question. 

Mr. Goopwix. Mr. Raine, I don’t know that this has any real 
pertinency to the bill we are now considering, and neither do I know 
whether you care to make any comments on it. But I have often 
marveled at the way record-makers contrive to record something, 
for instance, along the line of Miss Whitney’s very excellent Far 
Away Places, and then, on the opposite side of the record, I find 
something that | don't care abo it hear ne and probably never play. 

Now, IS m\ experience an solated one ol! s it the fact that occa- 
S10! ally the companies do put two sm ish hits on the same record ? 

Mr. Raine. Well, if there are two smash hits on the same record 
it is a coincidence. 

Mr. Goopwin. I am content to make the observation and not put it 

Mr. Rarne. I understand perfectly. 

Mr. Bryson. Mr. Rogers has t question. 


Mr. Rocers. Soi estimony has been give ere to the effect that 
" , , . , , cs +) , 
a large humber oT these jyuRedDoxXes are controiied Dy people ih Various 


territories, Now . in the manufacture and sales made by vour com- 
pany, what proportion would you say goes into the jukeboxes ? 
Mr. Ratner. I can guess for my company, which is Columbia. I 
don’t know the figures for the other companies. and we don’t make 
them available to each othe! I think we are a little low. It is my 


juademMent that we are iow. al dithu K ours may be somewhere around 


10 percent. I would suspect that the other companies have bette: 
treatment in the jukeboxes than we do. 

Mr. Roeers. Well. now, of that 10 percent are vo inv position 
to know to whom they may he sold. that is to sav. : large group that 
mav have them!’ That is where one outfit mav come in and buy a 
ertain amount ther for this territor at territory j 

Mr. Rarve. We « learn. We could find o We sell to dis 
tributors on an outright sale basis. Of course. we know the things 
they di It ist is though we sold and closed our eves. We sell to 
them and they sell to dealers and to operators, and they have a system 
to facilitate he ready availability of records. | ’ sure that ve 
could know if we wanted to know who bought the1 [ don’t believe 


we do Toliow that. 


Mr. Rogers. You don't know who. but vou do know that a certain 


perce! tage, as Vou Sav. 10) percent, foes into ft ee } lK¢ } OXeS, bh it as To 
how that 10 percent is controlled, whether by X over here and Y ovet 
here buvs 1 percent of them or 3 percent of that 10 percent. vor 


haven't any knowledge or informati 
Mr. Rane. I dont have any knowledge. It could be found out 


g 
It isn’t secret information. but we don’t have occas to follow that 
closely, and the 10 percent is a rough cuess. but it is somewhere neat 


correct. 


Mr. Bryson. Mr. Forrester has a questi 


Mr. Forrester. Mr. Harris asked you whether you would have any 
obiection to the charge being made on the basis of performance in- 


: ; “ese ; 
stead of on the basis of the record being retained for a week or more 


How on earth would you arrive at the performance? 
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Mr. Rane. That is a very complicated problem of administration 
that we have never thus far been troubled with. We haven’t had to 
analyze that. 

Mr. Forrester. The only way you could arrive at that would be to 
take the word of the juke ‘box operator ¢ 

Mr. Ratner. If we had to calculate that, I would probably get into 
some other business. I don’t know. 

Mr. Forrester. But you think it would be impracticable ? 

Mr. Ratne. I should think so. 

Mr. Bryson. Is there anything further? 

Mr. Rogers. No. 

Mr. Bryson. Well, thank you, sir. 

Mr. Chauncey Carter. 


STATEMENT OF CHAUNCEY CARTER, JR., WASHINGTON, D. C. 


Mr. Carrer. My name is Chauncey Carter, Jr. I am associated 
with the law firm of Kirkland, Fleming, Green, Martin and Ellis 
of Washington, D. C. I am here in the absence of Mr. Hammond 
Chaffetz of that firm. We appear on behalf of the Automatic Phono- 
graph Manufacturers Association and the Music Operators of America. 
The manufacturers association is composed of the four leading jukebox 
manufacturers who make approximately 97 percent of the jukeboxes. 

The operators association perhaps represents 75 percent of the juke- 
boxes. We request that we be allowed to appear orally at a later date 
in January or February at the committee’s convenience. 

Mr. Bryson. Where are you located ? 

Mr. Carter. In Washington, D. C., in the World Center Building. 

Mr. Bryson. You have no prepared statement then? 

Mr. Carrer. No, sir. We are attempting to get some statistics and 
have gone to an accounting firm, and so forth, and will not be prepared 
for some time to come forth with them. We request that we be allowed 
to present witnesses at a later date, preferably after January, if that 
is convenient, 

Mr. Bryson. Well, I don’t know just what the situation will be. The 
committee will itself have to determine whether or not the hearing 
will be closed or whether or not the record will be held open. We do 
have a precedent for allowing personal appearances as you have heard 
today, making a brief introductory statement, and then filing written 
statements. 

Mr. CARTER. Yes, sir. 

Mr. Rocers. Do I understand that you are counsel for the Auto- 
matic Phonograph Manufacturers Association ¢ 

Mr. Carrer. I am substitute counsel, sir. My senior is counsel. 

Mr. Rocers. And that that association has within its confines or has 
the ability to asc a how many jukeboxes there are in operation ¢ 

Mr. Carter. We hope to be able to do so, sir, and we have embarked 
on that task. 

Mr. Rocrrs. Can you supply for this committee the approximate 
number and, if so, how many own or operate only one and how many 
two or more jukeboxes ? 

Mr. Carrer. We will try, sir. We will do our very best, sir. 

Mr. Rogers. Do you think you could get that information to us 
by January 
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Mr. Bryson. It will make it necessary to practically have the 
hearing de novo all over again if the request that you have made is 
granted. But we will endeavor to reach a satisfactory solution to 
your request. 


I take it vou do not care to testify generally ¢ 
Mr. Carrer. No, sir. 
(The letter refs rred to was follow Bzs 


Topp, Dion AND CURTISS. 
Washinaton, D. C.. October 1951 
Hon. EMANUEL CELLER 


Chairman, Committee on the Judiciary, 


House of Representatives, Washington, D. ¢ 


Dear Srr: Your letter of October 10, 1951, announcing the hearings on H. R. 
5473 by subcommittee No. 3 is greatly appreciated 

This letter is to advise that the National Licensed Beverage Association will 
not be able to present a witness on October 25 for 


for the reason that there hi 
been sufficient time for consideration of the bill by the board of directors, the 


members of which are widely scattered throughout the countr) 


It is, therefore, respectfully requested that the National Licensed Bever: 


Association be allowed to present a witness at a later date if there are to be 


continued hearings, or if not, that it be allowed to submit a brief for the record 
ata later date 
SI cerely yours, 
Rartpun EF. ¢ ss 


Wasi gton Counsel, National Licensed Beverage Assn 
Mr. Bryson. Well, thank vou so much. 
Qur next witness Is Mr. Sidney W. Watte berg. 


STATEMENT OF SIDNEY W. WATTENBERG, NEW ROCHELLE, N. Y.., 
APPEARING ON BEHALF OF THE MUSIC PUBLISHERS PROTEC- 
TIVE ASSOCIATION AND THE NATIONAL MUSIC COUNCIL 


Mr. Warrennerc. My name is Sidney W. Wattenberg. I live in 
New Rochelle. N. Y. I talk for the Musie Publishers Protective As 
sociation, Ine... and the National Music Counetl. 1) if 

Mr. Bryson. Mr. Wattenberg, do you have a prepared statement ? 

Mr. Warrenperc. Yes. sir: [have filed a statement on 
of the associations Lam talking for. 

Mr. Bryson. Those have been filed with Mr. Harris? 

Mr. Warrenrera. Yes, sir. 

Mr. Bryson. Very well, will you preceed, please. 

Mr. Warrenperc. Mr. Chairman and members of the committee. 
I liste ned to the written Statement ot Senator Ke fauver and ] have 
heard the statements of the witnesses who preceded me, and it would 
be an wi justified intrusion on the time of the committee if I were to 
repeat the arguments and the conclusions of these people. 

The associations I represent support the passage ot H. R 
the very reasons that you have heard several times today. 

Mr. Bryson, Did you state the names of the associations you rep 
resent / , 

Mr. Watrennerc. Yes, sir; I did, but I will repeat them. 

Mr. Bryson, Re peat them, please. 

Mr. Warrenserc. The first is Music Publishers Protective Associa 
tion. That association is a trade association of the poy ular music 
publishing industry. 

Mr. Bryson. Sheet musie / 


behalf of each 


. 5 173 for 
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Mr. WaTrenBerc. Sheet music—and it has among its members some 
of the foremost pub lishers of popular music in the coun try today. 

The National Music Council is also a nonprofit membe rship corpora- 
tion, and 1 ‘onsists of 45 organizati ons of nation al scope and activity 
who are ans in the development of music as an art and the 
welfare of the creators and the performers of music generally. 

There is one thought that I have heard expressed a couple of times 
today, and that is that this H. R. 5473 is an attempt to create a new 
right for the benefit of the creator of music, the authors al d composers. 
1 don’t think that that is the correct way of stating the real purpose 
of H. R. 5473. 

As I see it, the purpose of this bill is to remove from the statute a 
loophole, a free ride that was given to an industry 42 years ago. The 
only justification for the present coin-operated machine industry in 
taking advantage of this loophole is the identity of the name of the 
device. Outside of the fact that there was a device in 1909 known as 
a coin-operated machine and that there is such a machine today, there 
is no ident! ity between the machines or their purpose o1 their method 
or manner of reproduction or their effect or any other characteristic. 

Mr. Re rs. You sav that no new right is created under this bill? 

Mr. Warrenrerc. No, sir. We are not asking for a new right. 

Mr. Rocers. You are asking for 1 cent a week from an operator of 
two or more machines, are you not ¢ 

Mr. Watrensperc. Yes, sir. 

Mr. Rocers. Is not that true? 

Mr. Watrenrerc. The right to collect for a public performance was 
recognized in 1909. 

Mr. Rogers. And they recognized it by giving 2 cents a record, did 
thev not ? 

Mr. WarrenserG. No, sir. That is not the right of public perform- 
ance. That was the mechanical right. That was recognized under the 
compulsory license provision, and for which a 2-cent statutory royalty 
was provided. The Congress in 1909 did not fix any rovalty or fee 
insofar as the amount is concerned for public performance for profit. 

Mr. Rogers. Well then, if they didn’t fix any then and we are fixing 
it now, that is a new right, is it not 4 ; 

Mr. Wartrenserc. Well, sir, I don’t know whether I am splitting 
hairs or not. I feel that the right was recognized, and it is just a ques- 
tion of to what industry the right should be extended, whether it 
should be extended to this industry, which is, as I see it. just as new 
as the television ws which came into existence long after the 
passage of the ac 

Mr. Rogers. W hat is your definition of a right ? 

Mr. Warrenserc. A right is an intangible property or chose in 
action, as we lawvers would call it. It is a property vy that can’t be 
seen. It is very effective in that a law recognizes it. 

Mr. Rogers. Well, the law recognized it when they passed the act in 
1909, did it not ? 

Mr. WarTrenperc. They did. They recognized the right of public 
performance. 

Mr. Rocers. But they didn’t provide any payment for public per 
formance, did they? j 

Mr. Warrenperc. Not di recty, but they certainly recognized it 
and made it possible for the ai ithor to collect for it. But whet. they 
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didn’t recognize was the coin machine because we contend it didn’t 
exist in those days. 

Mr. Rogers. While they may not have recognized it then, by this 
bill we propose to recognize it now, do we not 4 

Mr. Warrenrere. Yes. There is a question, sir, as to whether we 
are creating a new right or merely extending a new right to an old 
industry. 

Mr. Rocrers. Well, even assuming that it is extending a new right 
to an old industry, it creates then a new right to collect something 
they were unable to collect under the old right. 

Mr. Warrenserc. Well, sir, 1 bow to your definition of a word. As 
I see it, when the radio and television industries were born, it did 
not take a congressional act for them to be brought under the pur- 
view of the existing statute. In that respect I say that we didn’t have 
to ask for a new right, and I say that the same logic should be applied 
here. Because of an unfortunate use of the words “coin-operated 
machine” in 1909 an industry which is new and which has grown to 
tremendous proportions has had a free ride all of these years. 

I heard Mr. Raine, speaking for the record companies, refer to the 
exploitation which the coin machine gives to music. I have heard 
that argument advanced many, many, times to justify all sorts of uses 
of music, infringing uses of music. People will print music without 
authority, and they will defend themselves by saying, “Look at the 
number of people that we are making your music available to.” 

I mean that that is an old argument. All users exploit music, if 
you want to give “exploit” that sort of a definition. I don’t think 
that the coin-machine industry does any greater exploitation for music 
than radio or television, yet radio and television pay, and they rec- 
ognize without any argument that they should pay. 

Mr. Rogers. Are not radio and television within the law / 

Mr. WarrenserG. Yes, sir; they are within the law. 

Mr. Rocers. And within that right that you are talking about ¢ 

Mr. Warrennerc. That is correct, sir. 

Mr. Rogers. And if they violate it, they must pay damages / 

Mr. WarrenserG. That is correct, sir. 

Mr. Rogers. And, of course, radio and television are in business for 
profit, the business of entertaining ¢ 

Mr. Warrenserc. That is correct, sir. 

Mr. Rogers. Whereas a tavern keeper—— 

Mr. Warrenserc. He is in business for profit, too. He sells a dif- 
ferent commodity. He may sell food or beverages whereas the radio 
station sells its facilities so that another product may be advertised. 

Mr. Rogers. That is right, but his main thing is advertising and 
entertainment. 

Mr. Warrenserc. That is correct. 

Mr. Rocers. The tavern keeper, on the other hand, is in the busi- 
ness of selling liquor and food ¢ 

Mr. Warrenrnerc. That is correct. 

Mr. Rogers. And this is a byproduct with him, so to speak ¢ 

Mr. Warrenserc. No more so than the restaurant involved in the 
Herbert Shanley case. There we had the same sort of a situation 
except that instead of music being furnished by a jukebox it was 
furnished by a live band. At that time the Supreme Court rightly 
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recognized that although it was a byproduct it was all part of the 
inducement to come in and partake of the food and pay the cost of it. 

Mr. Rogers. Then any byproduct, whatever it may be, that con- 
tributes to the profit of the operator should bear its portion of the 
traflic just as should an operator who may entertain and have that as 
his business. 

Mr. Warreneserc. I think so, sir. In any event, I don’t feel that 
the question of whether the jukebox exploits music is relevant because 
if this thing that Mr. Raine refers to as exploitation were any sound 
argument for the nonpayment of royalties, why. the jukebox and 
radio and television and hotels would exploit the industry right out 
of existence. It is obvious that the real purpose of the performance 
is not to exploit our music, sir. 

I also want to touch briefly on the question of price that Mr. Raine 
on behalf of the record companies referred to. He mentioned that 
this added royalty would necessitate an increase in the price of records 
and that it would have harmful effects upon their market. 

I can only say this: That in 1909 the compulsory license provision 
was enacted and a 2-cent royalty was provided for. The penny isn’t 
worth a penny today, if you take the 1909 standards, and, as a matter 
of fact, every item of cost that goes into the making of a record has 
doubled perhaps several times. But the statutory royalty that was 
enacted in 1909 is still there and never has been increased, 

As a matter of fact, today because of economic pressure and com- 
petition, it very seldom happens that a publisher or a writer can obtain 
the full 2-cent statutory royalty when he deals with a record company. 

Mr. Rocers. Do you think that the problem may be met by increas- 
ing the amount of the statutory royalty, say, from 2 to 5 cents? 

Mr. Warrennerc. No, sir, I don’t think that that would solve the 
problem either because the section which sets up the statutory royalty 
was enacted primarily for the manufacture of a device to be used for 
private use in the home, and you can’t distinguish between the two 
devices—the one that is used in coin machines and the one that is sold 
for use in the home. You would saddle the home-use device with 
something that is intended to be applied to the other. 

T am not speaking about royalties or amounts. I merely offered it 
as an argument, and I didn’t intend to advocate at this time the in- 
crease in the statutory royalty. 

Mr. Rogers. You feel that those who collect the nickels that go into 
the jukeboxes when they are played, inasmuch as they are in a sepa- 
rate field by themselves, should help pay for the traffic and in getting 
back to the authors and those who write the songs the thing that is 
due them? In other words, they have an interest in it, and if anybody 
else makes anything out of it they should make something out of it? 

Mr. Warrennerc. Yes, sir. I feel that the person who exercises the 
right to his own profit should make the contribution to the copyrighter. 
Asa matter of fact, I think the Congress in 1909 recognized that be- 
cause when they provided for the 2-cent statutory royalty, they said 
that the payment of that fee would not free the device if it were sub- 
sequently used for profit; and I think that it is pretty clear that what 
they had in mind was that if the user, the purchaser bought that 
record for the purpose of public performance for profit he was the 
one to pay the contribution, to make the contribution to the writer 
for the performance. 
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I am not at all impressed—and I don’t mean to say this in any sort 
of a nasty way—I am not at all impressed with the argument that an 
increase in price of records is a valid argument against this bill be 
cause the price ot records has increased on various occasions without 
any awful effect upon the record industry. They have had to increase 
their prices because their labor went up, their shellac went up, and 
all of their costs went up, and SO they increased their prices, And 
now if their cost of manufacture, let us say, were increased by l penny 
[ am sure that they would increase their price because they are in 
business to make money, and I don’t see why they should be so upset 
at this prospect in dealing with an industry which for 40 years has 
built itself up gradually until now it is an enormous industry; it is 
big busimess, and they should not undertake to protect that industry 
against the payment ofatrivial fee. 

That is all IT have to say. 

Mir. Bryson Thank Vou. \re there any further questions ¢ 

Mir. Harris. Mr. ¢ . | would like at t time to Introd 
a letter from the National Federation of Music Clubs. whose preside 
is Ada Holding Mille | believe they favor this legislation. J 


As president of the Nation Federation of Musie Clubs, T should like ft nfor 
you of the fact that the entire membre hip of our organization, wh 1 funetior 
thronghout the 48 States, wholeheartedly supports the measure which you have 


introduced to amend the Copyright Act, HL. R. 5475 
There is one paragraph in that letter which is not quite clear, and 


perhaps, Mr. Watt nbere. vo | 


hten us onit. The paragraph 


ican enlig 1 it. iragray 
reads: 

If « ’ he ‘ j pens: } ! ble e of 
th 1) ‘ inkeb ‘ ensed f l nig t! ! t 
available to further the cause of American music Additional facilities for 
musical education Ww 0 provided in schools and « eges, scholarships will be 
granted to dese! yy young « 1 and tu er aid w bh rive to 
meritorious composers of set l orks 

‘ } | ) ] 
Can vou tell u iow that is going to be carried out ¢ 


Mr. Warrenserc. 1 might say that T wasn’t familiar with tha 
letter. ‘| he N ilo) al | eck ratiol of Musi (‘*lubs sone ol the memb I 
OrvaniZatlons of the National Musie Couneil. and they probably sent 


that letter in on their o entirely independently of the council. In 
fairness and to br ruite honest, | | nk that the pa \ who wrote that 
letter must have been under a misapprehension because I don’t think 
that the moneys which might come in from this bill would find their 


wav into the funds that she speaks of. 


(The follow ne tele rr Ww re elved ll b CCL ntl a 


Mr. L. JAMES Harris 


Counsel. S on ttee on Patents and Conuriaht 


Hi Cor the Judiciary, H e Office B 

My attention has been drawn to the fact that at the hearings on H. R. 5473 on 
October Bo, 151 ou questioned the tutement made by me i a letter to Chair 
man Bryson endorsing the proposed legislation 

My statement to which you referred follows: “If composers and authors re 
ceive just « pensation for the profitable use of their music by the jukebox 
operators, increased funds might thereby be made available to further the cause 
of American musi Additional facilities for musical education will be pro- 


vided in schools and colleges, scholarships will be granted to deservil 


creative talent, and further aid will be given to meritorious composers of serious 
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works.” You then asked Sidney W. Wattenberg, appearing on behalf of the Na 
tional Music Council, how this would be carried out. To your question Mr 
Wattenberg replied that I must be under a misapprehension 

For the information of the committee and in the interest of accuracy, I should 
appreciate having the records clarified in this regard If H. R. 5473 becomes 
law there is no doubt whatsoever in my mind that musical education and serious 
composers will benefit substantially In the past the American Society of Com- 
posers, Authors and Publishers has repeatedly donated a portion of its royalties 
to the National Federation of Music Clubs, The National Music Council, and 


other organizations providing musical scholarships in schools and colleges and 
otherwise assisting talented young people and meritorious osers 

If H. R. 5473 is enacted I am convinced that composer, author, and publisher 
members of ASCAP who will benefit from increased royalties will participate 
even more liber vy in encouragement of serious music thi gh our and other 
organizations My personal knowledge of the sincerity and probity of the past 
and present leadership of the society is such that I feel certain that enactment 
of H. R. 5473 will result in substantial help to American music and musicians 
through the conerete means that I have outlined Is ! ppreciate your 
ATE he re the col itt ngs at the point 


President, National Federation of Music Clubs 

Mr. Harris. Mr. Wattenberg, you mention in vour statement 
That author and composer nationals of foreign countries complain bitterly about 
the legalized piracy of their works by the jukebox. They are protected against it 
in their native lands, but as a condition to protection in the United States they are 
forced either to refuse to permit the manufacture of any phonograph records of 
their works at all or, as an alternative, suffer the widespread use of their 
works in jukeboxes without royalty fee or other compensation. 

May the works of authors be used in jukeboxes in other countries 
without compensating the authors? Are American authors protected ? 

Mr. Warrennerc. No, I know of no other country where there is a 
situation of that type. 

Mr. Harris. The following paragraph appears in your prepared 
statement: 

At the present time our Government has appointed delegates to meet with 
the representatives of other nations under the framework of UNESCO, with 
a view toward working out a universal copyrizght conventiot The exemption 
given to jukeboxes will be a serious obstacle and it should be removed from the 
statute 

We have a letter on this subject from the Department of State 
which, in part, states: 

The Department, therefore, believes that an appropriate solution to the prob- 
lem which would eliminate the present frict could lead to improvement in 
the protection of United States works abroad and would lead to the opportunity 
for developing and obtaining general adherence for a satisfactory universal 
copyright convention, a project which is now being developed in UNESCO. 


And the prey ious sentence of the Department’s letter reads: 

On a number of occasions in the past the Department has received complaints 
from foreign governments and their citizens, particularly in Latin America, 
concerning the present situation in which no snch payment is provided, together 
with accusations that this treatment is essentially a form of piracy of their 
works. 

The Department of State, by the way, appears to be in favor of the 
bill. 

Do you happen to know of any occasions of complaint on the part 
of foreign governments? 

Mr. W ATTEN BERG. Sir, ho formal complai ts, My sources of infor- 
mation are conversations I have had with del gates at meetings of the 
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so-called panel of copyright experts which acts in an unofficial ad- 
visory capacity to the delegates, upon which committee I have the 
pleasure of serving. 


I will say this: That in the 1947 hearings a similar statement was 
made by the Department of State through its then legislative counsel : 


that is, that he had found that the presence of the coin-machine ex- 
emp on was indeed nh source of resentment mn t! e part of forelon 


‘ 


authors and composers. | think he mentioned the Latin-American 


and the European authors and composers. 

Mr. Harnts. I have one other statement, Mr. Chairman. 

The Librarian of Cor oTess, Dr. Luther HH. Evans. al dd the Ri awister 
of Copyrights, Mr. Arthur Fisher, are in favor of the elimination of 
the jukebox exception in the copyright law, and here is a letter to that 
effect addressed to the chairman. 
Mr. Bryson. These letters will be admitted for the record. 


‘The letters and statements referred to are as follows:) 


STATEMENT OF SIDNEY WILLIAM WATTENBERG RY AND ON BEHALF OF MUS! 
PUBLISHERS’ PROTECTIVE ASSOCIATION, IN¢ 


SUMMARY 


Music Publishers’ Protective Association, Inc., is opposed to the present statu- 
tory exemption permitting the public performance of musical compositions on 
coin-operated machines without payment of fee or royalty, and therefore 
support of H. R. 5473 for the following reasons: 

I. The coin-operated-machine exemption has become antiquated 


and permits the appropriation by one group of the property and rights of another 


favors 


and obs ete, 


without compensation 
II. H. R.5478 safeguards the interest of owners and operators of jukeboxes 
and other persons now covered by the exemption by fixing a maximum roy: ty 
which can be collected for the use of a musical composition 
Ill. H. R. 5478 would remove from existing law a provisio 
author and composer nationals of 


1 which has caused 
and is causing great resentment on the part of 
foreign countries 


I 


The Musie Publishers’ Protective Association, Inc., is a membership corpora- 
tion, organized and exist ng under the laws of the State of New York. It is the 
trade association of the popular musiec-publishing industry and lists among its 
members many of the Nation’s foremost publishers of popular musi: 

The association strongly urges the enactment of H. R. 5473 into law Its 
t} tute a clause which has become obsolete and 


: , P 
pro SLOTS \ retnove om 


unfair and which operates to deprive the creators and proprietors of music of the 
just fruits of their skill and labor 
The Constitution is the sole authority under which all domestie copyright legis- 


» Constitution makes clear that the 


e sti 


lation is enacted, and article I, section 8, of the 
promotion and progress of science and the useful arts is to be assured by “secur- 
ing for limited times, to authors and inventors, the exclusive rights to their 
respective writings and discoveries.” 

Congress, with this concept in mind, realized that “the main object to be desired 






in expanding copyright protection accorded to music has been to give the com- 
poser an adequate return for the value of his composition * * = *,” 


The committee, in reporting on the bill which eventually became the present 


o 


copyright act, stated in part that in formulating the law it had in mind giving 


“to the composer the exclusive right to prohibit the reproducion of this music by 
mechanical means on the part of anybody if he desired” and “to secure to him 
adequate compensation from all reproducers if he did not desire to exercise this 
exclusive right , mee Cor mittee Rept No, 2222 on bill enacting ¢ ops 


right Act of 1909.) 

There is no doubt that the present-day use of music on coin-operated machines 
is one for which adequate return or adequate compensation should be made 
to the creator or owner of music. Even in 1909, as appears from the committee 


report, Congress recognized that the use of a musical composition on a coin- 
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The only persons who are foreclosed from sha in the profits are the author, 
compo and copyright proprietor who create and furnish the musi 

rhe Music Publishers’ Protective Association, Inc., supports H. R. 5473 be use 
it would put an end to this inequitable condition. 

II 

Ciw ( S ¢ estat rie I ‘ ( } x ] 
tend that the ‘ he « I on will place the I é of tl com 
pose! r proprieto ra S il ¢ nposition 

A! Luin \ ] ( ] r | H R AT l t “ d ed . - { 
in ame t It is not sul tial enough to affee Oo ( ble degree y 
est lishment which em ke ol ! c. 4 
a ‘ NN “ s I} | . 7 

III 

\ st l nor Aa f ‘ € 
ex \ Ope ( nes possess ft PY ‘ Au 
ind ¢ ri I Sol elg S 4 p) b e1 t t! Y ed 
pi \ heir work hy } Phe, ep ‘ 
native s, | ( | ‘ nit Unite S ‘ l 
eit ‘ ! facture of any 2 hi cor I ( 
worl { ( t tive er the widespread use of " sO 
jukeboxes without royalty fee or other compensation. 

At the present time ou (a el hie iS Appol ed delegates meet vith the 
representatives of other itions d the framework of UNESCO, wit! ew 
toward working out a univers copyright conventior The exempti: give to 
juke boxes will be a serious obstacle, and it should be removed from the statute. 

It nquestionably would make for bette Le! itional relations in the fields of 
art and science if the jukebox industry were required to make 7 t of a 
reasonable royalty or fee for the sic it uses, just as all other users mn. 
5475 would fix such a reas ble royalty or fe 

On be f of the Music Publishers’ Protective As on, It hmitted 
that ¢ zress should now recog e that the exemption bestowed upon coin- 
operated 1 ec] ( n 1OO9 ] ( ed its usefulness: that it pern < nad « 
courages the use of property without compensatiol that it has made possible 
the development of enormous industry whic! t permits to pre without 
hindrance, upon the property rights of others: that it is not consistent either 
with the American concept of co] ight or with the Constitution of the Unied 
States | its guaranties 


For the reasons set forth, the association supports H. R. 5473 and asks that it 


’ 
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| equ ble provision which operates to the et! ‘ l rs and co 
posers of Is direct ¢ avenution of the ra spiri f the (Const 
tution of the United States and the legislative intent of the Congress of the 
United States 
\ I S of the ¢ S tion of the 1 ed States provides 
Congress sh have the power 
* 
~ Po mre © thre rogress f eT ne f irt | ‘ , g for , 
ited times to uthors ne ventors t! ¢ . ghts 1 ti respective writ 
Es and ais vere 
ihe present ¢ vrig st ( w ref ed to as t ‘ 7 of the T ted States 
‘ it Vis € ! ‘ hy I ! \l ol j 1c) aS | 1 of the 
(*onst iti¢ | \ ~s ind ‘ I] ( ee Rep \ or? Sixtieth 
Congress, second Sessio that one of the esired met! he prog 
ress of science d f ( 
p pensation fr eprod a9? ol Bate . ' e situa 
tions that the co ttee hh a s l f 
al I a sectiol ] t ol I) e Fact 
rhe committee cor: tly recog t right } to 
COLE t fees for t ) ri 1 py tl ! ( ‘ nvress 
created such righ enacting the prese tat her re 
oL ed t l the ert rice ra ! | t d i 
cl was, I l } l I i I] eC! mie ‘ read 
that ) one te es for t] , ‘ | , , nd 
i ¢ ad t ( I I cr 1 not 
‘ f ‘ . e f ‘ ‘ . ‘ mipensated 





exemption « ering ‘ ! ‘ vl a. = 
5473 would now ¢ nate 

In the con ted “The « tion regarding the pub 
performance of a musi¢al composition upon coin-operated machines in a place 
where an admission fee is t charged is understood to be satisfactory to the 
composers and proprietors of si vrights. A representat of one of 
the largest mus shing |] ses in the ¢« hat th blisher 
finds the so-« 1 ‘yp marl f ti iSSistal ~ dver ng medium.” 
In other words tl oin-operate machine of those S = looked upon as 
being more va san dvertising medium : f compensa 
tio oy hy w4 7 ~ } ’ eX ept y? ’ ore ~ factory 

Whether or 1 ! tine f th utory exen fav f coin 
operated machines was stifled in 1909, it never d have been intended 
th t apply to the modern jukebox. In the 42 year the enactment of se 
tion 1 (e), the ike and its manner of use have complete ch red It no 
iong ‘ ‘ sively n me] na - rr les as nhs 

P re ( ti re endous de elop I he l : = ence a 
par S : f vy exemptic th I ed kebox 
is a most prete ous, efficic nd effective instrumet! ‘ rv | rown 

‘ ‘ n extent that he } = be ™ 150.000 

il DEL I hide e! \ nouse tht - ! I is rhe 
ma es a | i Subst ‘ ‘ | ritv of 
locations they serve as erfect medium for dat 9 1 ent Chere 
S o doubt I S t | ke] x } « } 1? oft mn 
locatiol Not ! di ese h s themselves é I 7 llars 
each vear, |} the rietor the tions where s hy hinesc e i} illed 
realize great ncreased profits from their businesses as re of the pres e 
of the machine 

Che jukels no ge S | n ‘ ng med f 
as indicated in the ¢ nl tee R rt No. 2222 VY mukes use of s isa 
advertising medium for the establishment in whic t is t ed 

There is no reason to distinguish between a perfor nee give t a readhouse 
by a three-piece amateur nd a performance ghboring roadhouse 








by a nationally famous or ra by means of jukebox The performances 
are s ilar, if not identical, in the results that the bring, ar { vh Cor 
gress rightful has recognized the right of the author to receive compensation 


in the first instance, it has denied him a similar right with respect to the 


second instance. 
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Because of the existence of 
view of conditions then exist 
to prevent, or to share in the 
of their works. 

The United States Treasury 
between the utili 
for dancing It held that wl 
device or otherwise, and a s! 
in a night club, restaurant, 
performance for profit, and tl 
service, and merchandise by ( 


any portion of the time enterta 


Poses, ” 


- 
( 
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an obsolete exemption clause enacted in 1909 in 
ng, the author and composer of today are unable 
proceeds derived from, this vast commercial use 


Department refused to distinguish, for tax pur- 
of an orchestra and a mechanical-music device 


were music, whether by an orchestra, mechanical 


ace in which the patrons may dance are furnished 


bar, ete., the entertainment constituted a public 
t all amounts paid for admission, refreshment, 
for any patron or guest who was present during 
inment was furnished, were subject to the cabaret 





taX imposed by section 1700 (e) of the Internal Revenue Code, as amended 

I ddition to the injust sulfered by authors and composers of this Nation 
as a consequence of the ex ption, there has arisen considerable i ll in fe 
eign countries. The exem n vfforded coin-oper% machines, which this bill 
would eliminate. has been ecnuse ol widespre i resentment ¢ the part [ 
Europeans and Latin-Ame They contend that this exemption sanctions 
and legalizes the piracy of their works by owners and operat of coin-operated 
mach Phe State Departmer e this clear at rings re g 
to bills seel amend he copyright statu (See st rhe filed by 
Durward V. Sandifer, Esq \cting Legislative Counse!l f he Secre State 
at hearings he H. R. 1269, H. R. 1270 and H. R. 2570, Ma d June 1947) 

The coin-machine exempti lause has outlived its usefulnes S presence 
n the present act is a gross inequity to the author and composer; its retention in 
the act cannot be justified. This clause fosters a commercial enterprise, national 


in scope, of enormous monetat 


person 


‘vy worth, to the exclusion of the author, the very 


whose creations make the entire operation possible 


Provide R. I in } 
H to H R. Bryse 
H e Off ruild 
7 Shi 7 in ( 

My Dear ¢ ( SSMAN BRYSON As president of the National Federation of 
Music Clul I should ike tol I f the fa t that the t tire members! p of 
our orgiunizat wl ! t tl SS es, wholehearts y sup 
ports the easure which vou have roduced to amend the Copyright Act, HI. R 
5473 

Our mew rs ! ve striven to advance the « use of n (° nad musi il 
education throug! his ¢ ! support this bill because it would benefit 
composers and authors of musical compositions and would further their creative 
efforts \merican creators of of whom the Nation is justly proud, cde 
serve some measure of econom ecurit) Vhich this bi ould help provide 
If this measure becomes law, Compose will for the first time be compensated, to 
a modest extent, for the publie pert nee of their works on coin-operated ma 
chines, which at present are unf exempted from the obligation to pay cre- 
ative composers for the use of their u for profit 

If com) ind authors receive just compensation for the profitable use of 
their music by the jukebox operators, increased funds might thereby be made 


available to further the cause « 


t Amer 


Additional facilities for mu 


sical education will be provided in schools and eoll Les, scholarships will be 
granted to des ng young creative talent, and further aid will be given to 
meritorio composers of serious works 

lor these rensons, the membership of the National Federation of Music Clubs 
urges the passave Hl. R. 547 ‘ ry amet nt to the copyright law 
which is not « au benefit to composers and authors, but is in the 


public interest 


Sincerel\ 


Apa HoLpiInea 
National Federation of 


MILLER, 


President, Uusic Clubs. 
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DEPARTMENT OF STATE, 
Washington, October 19, 1951 
The Honorable EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Re present tives 

My Dear Mr. Cevter: Further reference is made to vour letter of October 10, 
1951, requesting the Department’s comments on H. R. 54738, to amend section 1 
of title 17 of the United States Code to make public reproduction or rendition of 
a musical composition by or upon a coin-operated machine a public performance 
for profit when a fee is not charged for admission to the } e where such repro- 
duction or rendition occurs, and for other purposes Rteference is also made to 
your letter of the same date il sentative of the Department to 








attend the heari: son October ° 


Since the principal effect of the bill is domestic in nature, the Department 








would prefer not to testify on the bill as such. The Department would like to 
state, howe ver, that nits opinior the bill does cont bute to the betterment of 
international relations in the copyright field g for payment to com- 
posers of musical works for performance for p tf on coin-operated machines, 
On a number of occa ns in the past the Departinent is received Complaints 
from foreign governme s and their cit 4 i eularly in Latir (merica, 
concerning the present situation in which no su payment is provided, together 
with accusations that this treatment is essentially a form of piracy of their 
works The Department, therefore, believes that an appropriate solution to the 
problem which would eliminate the present friction could lead to improvement 
in the protection of United States works abroad and would improve the oppor- 
tunity for developing and obtaining general adherence for a satisfactory universal 
copyright convention, a project wh is now being developed in UNESCO, 


Because of the urgency of the matter, this letter has not been cleared with 
the Bureau of the Budget llowever, a copy is bein 
Sincerely yours 


g sent to that Bureau. 
JACK K. McF Att, 
ia Neereta? 


For the See re tary of State) 


THe LIBRARIAN OF CONGRESS, 
Washington 25, D. C., October 22,1951. 
Re H. R. 5473 
Hon. EMANUEL CELLER, M. C., 
louse Office Building, Washington 25. D.C 

Dear Mr. CeELier: In reply to your request for a report on the above-mentioned 
bill, we are pleased to submit the following 

The proposed legislation prov des for the removal of the so- illed “inkebox” 
exception in section 1 (e) of the present law whereby the r¢ production or ren- 


dition of musical Compositions on records in “jukeboxes” is not subject to the 
payment of a performance royalty. The bill adds new subsection (f), which 
provides that a publie reproduction or renditior f musical composition em- 
bodied in a record in a “jukebox” s deemed to he a pub perforn nee for profit 
by the owner or operator of the machine, and sets up a « pulsory license system 
under which the performance of a record at a place which 1 dmission fee is 
charged is authorized upon payment of a specified royalty on the part of the 
owner or operator of the “jukebox.” The owner or oper: of a single coin 


operated machine is exempt from the payment of the specified royalty unless a 
fee is charged for admission to the place where the rendition occurs in which 
case the compulsory license provisions are inapplicable 

While the bill will require the persons affected to expend sums of money 
which they are not now required to disburse, it should be remembered that as 
Stated hy the HHouse committee considering the bill which iter became the 1909 


copyright law, that law is based upon the ground “that the welfare of the public 


will be served and progress of science and useful arts will be promoted by securing 
to authors for limited periods the exclusive rights to their writings * * * 
Not primarily for the benefit of the author, but primarily for the benefit of the 
public, such rights are given Not that any particular class of citizens, how- 


ever worthy, may benefit, but because the pe believed to be for the benefit 
of the great body of people, in that it will stimulate writing and invention to 
give some bonus to authors and inventors,’ (Committee on Patents, House of 


Representatives, 60th Cong., 2d sess., H. Rept. 2222 
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We are of the opinion that e present jukebox excéption in title 17, U. 8S. C 








Is al aliy and that in ! e the proprietor of a copyrighted musical co! 
position Is just as much entitled to a remuneration when his composition is 
played from a record in a jukebox as he is entitl under the present law t 
remuneration When the Composition is played by a dance orchestra, radio sta- 
tion or through other medium of rendition At the time of the adoption of the 
law in 1900, the present ¢ ike xX Was unknow! Phe coin-operated machine 
of that era was a machine which was found in the penny arcade, and it was 
considered that this f mn Of performance would not harm authors but would 
serve as a g idvert ‘ ul he development « he present day 
version of the coin-op the so-ca ( ng s 
change e cond l hich the excepti \ } ed It is here 
fo belleve ( ‘ ol he st parag ) ol t l 1 (e) of ( 
17 is mu be «le I me ‘ eX presse by the Register of 
Copyrights in connection with a bill intros \ See p. 244 
Hearings of a House ¢ pre ive Sul Lhimitte I Ju Col 

on FH. R. 1269, 1270 2970, SUth Cong. Ist Sess.) 

If vo committer of the opinion that something other than the co 
elimination of the present exception is advisable you iy wish to col ler th 
following comments as to the language of the present bi 

It is our understanding that the intent of the proposed bill is to pet t! 
owner of a single jukebox to be exempt from the payment of y roy . 
admission is charged to the place where the rendition occurs There is some 
possibility from the language of the present bill that a contrary result could be 


reached, namely, that the owner of a single jukebox not subject to the compulsory 


licenst provision, would be required To ¢ btain special permission to perform the 
records The possibility of suel ' uninten 


ed result should be eliminates 


It might also be contended that the basis for the royalty payment is the playing 


time of the disk or other device rather than the musical composition itself. Sines 


the purpose appears to be to base the royalty upon the number of music a 
positions rather than upon the pluying time of the disk or othe Clevice 
believed t tt is anIDILU ‘ shou L be ‘ irilied 

There are two separate grants of performance rights, namely, in the sent: 
beginning on line 5, page 2, and ; » in the sentence beg ng on line 18, page 2 
The requirement of a re t is referred to only in the ond grant If ihe 
scribed royalty is in fact paid, there may arise the que I s to the le 
of a failure to furnish the desired reports 

A typographical error exists in line 16, page 2 of the bill. T! Ww ‘ 
obvi« HsivV should be I 

The paragraph beginning on line 24, page 2, is susceptible of an interpretation 
which would exempt the owner of e machine from the payment of royalties 
but might require the person who had only an interest in the receipts of the 
single machine to pay the specified royalty Thus, 1 vner of ingle 1 
chine, since he also 4 ticipate n the receipts t be required to pay a 
roy: \ Sines it Ss not believed hat this result W : ntended, clarifica ! 
seenis | he in orde 

The use of the y d “colles line 9 of page 3 1 raise doubt as t ‘ 
proce re to be followed in bringing an action for the payment of the specified 
royalties There mu ea question whether a copyright proprietor should bring 
a series of suits acainst the parties mentioned in an effort to collect or whethet 
he would be entitled to join each of the individuals involved in a single action 
There way also aris the question of the effect of a partial payment of rovalties 
on the part of one of the individuals involved Further, the use of “and/or 
raises a possibility that collection of royalties could be obtained from each of the 


three parties numed where they are in fact separate and distinet persons 


In several references in the bill to the persons involved, the words “owner 
operator, and/or distributor” are used. However, in lines 3 to 5 on page 3, an 
additional person is named, i. e., one who participates in the receipts of the ma 
chine. Consistency would seem to require that the person who participates 
in the receipts be added to other references in the bill where applicable 

If your committee so desires we should be glad to submit clarifying guage 


on the above points for incorporation in the bill 
Sincerely yours 
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Mr. Forrester. May I ask a question / 
Mr. Bryson. Yes. 
Mr. Forrester. Mr. Wattenberg, I heard your answer to Mr. Raine’s 
contention in connecti _ 
which you gave your reasons why you didn't think there is much to 
that Pument. Now, in order to get all of the facts r vealed, did you 
hear the portion of Mr. Raine’s statement to the effect that this 1-cent 


tion with this “6 cents based on 13 weeks, 
? +} | 


al 
t] 


per week might have the effect of causing them not to use certain 
records which had not gained much popularity and that they would 
be restricted and that they would have fewer records | that bv rea 


son of that these artists would stand to lose / 


Mr. Warrensperc. Congressman Forrester, I heard the statement. 


and I am not entirely in agreement with it. But I would say that that 
isa matter of opn 0 ~and Mr. Raine s entitled to Ss opi on In that 
respect. As Lt represe ntative of nius put ] she I's i? dl | } ive rep- 
resented mt publishers for many years and ve learned a good 
deal about 1 pra il end of the music business—I know that it is 
only o1 rare oc isions that a record manufacturer v | make a record 
unless either the composition has been written by someone who is well 
know} for his talent and who has been a successf il, experienced write 
or where the composition—and this rarely happens—just happens 
to be something unique that the recording manufacturer recognizes 
as a novelty. or whe l't the p blishe can Give some assurance that he 
is rong tO WOrkK oO} 1 Composit on—and by work wv Oy} 1 composition 


tis almost unl 


I mean this: Music publishers as a rule—and I think 


versal— mipioy rot { ff s ol what profe ssional men who 


I 

ire commol! VI Ss song piuggers they contact performers 

it radio stations. telev mn stations. orchestra ide] n hotels and 
. 

restaurants, and they contact motion-p | do whatever 


hev can to popularize a song, 

“he recoraing ¢ f 1 Song al d the reiease ¢ f that re ord ng does to 
some extent aid in the exploitation or popularization of a song. It 
is by no means the sole factor, I can assure you. 

Mr. Forrester. Then from your viewpoint you don’t think tl] 
is going to b any loss ? , ) 


Mr. Warrenserc. No, sir. I think that if a song is 1 


probably has a sufficient amount of merit to be in demand by the juke 
boxes whet he r t] 


ere S that one penny or not. | meal that ] don’t 
think that would have a 7 effect on it. 

Mr. Forrester. I wanted your answer because we want to get tl 
viewpoints of people who oct upy different positions in this Ji 
business. 

Mr. Watrenserc. Yes, sir: I understand. 

Mr. Bryson. Thank you so much. 

Mr. John Schulman. 


il. 


STATEMENT OF JOHN SCHULMAN, NEW YORK. N. Y.. REPRE- 
SENTING THE AUTHORS’ LEAGUE OF AMERICA AND THE SONG- 
WRITERS’ PROTECTIVE ASSOCIATION 

Mr. Scnttman. Mr. Chairman and members of the committee. mv 

name is John S hulmat . and I am a practicing lawyer, practicing at 

120 Broadway, New York. 
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Mr. Chairman, ladies and gentlemen of the committee. I am here 
representing the Authors’ Li ague of America and the Ss nye Wi iters’ 
Protective Association. for whom I am counsel. 

I think the committee has had a long day, and I think that you 
should be congratulated for the patience you have shown and the 
attentiveness with which you have listened to this discussion. I am 
particularly gratified at the knowledge, practical and technical, th: 
the committee has shown. 

I have submitted a statement. If I mav be permitted to insert the 
statement in the record, I won't read it. but 1] st Ly 
the th nes | h ive heard here today. 

Mr. Bryson. That privilege is granted. 

(The statement r ferred to is as foilows:) 


The Authors’ League of America, Ine. (herein called the | e) nd Sor 


Writers’ Protective Association herein called SPA), respectt s 
views in support of H. R. 5473, which would for the first time me t hors 
and owners of musical compositions to collect royalties from the perfé ice 
of records in coin-operated machi s such as keboxes 
The league is a nonprofit membership corporation, having membership of more 
than 7,000 individuals who write American books, plays, motion pictures, and 
radio and television programs, as we s those who write music for theatrical 
and motion-picture productions and radio and television program 
SPA is a nonprofit voluntary association whose membership comprises r 
L200 song writers who compose popular American music 
The e ond SPA respectfull hy that H. R. 5473 should be | ‘ 
H.R 173 relutes to } il exemption presently a part of se nile) 
Copyright Act which permits the performance of music by means 
machines, without the consent of the copyright proprietor and withou v re 
muneration to him Chis exemption is an anomal ur Copyright Act which 
ormer “ 9 S T¢ he ! ero ‘ ; "1 S \ the 
exclusive right to horize its pub performa ne I f 
W he he Copy1 ht Act was ad pled « ‘ 1 y { 109 ( ] ed 
machin ere egligible tor the use of musica k Phe ‘ 
cevices in which the music played could usually b ! ht earphor 
These 1 hines were placed mostl penny cade es of amuse 
ment, and were just like toys with which people amused themselves for a few idle 
moments Although other coin-operated devices may | e existed, they like 
had no impact upen the economy of the musical field 
In the past 40 vears there hus been a decided ¢1 é Mhe operates 
chine (known today as the jukebox), is now a substitute f the performance 
I Isle Hy IVINE Musicians 1 restau hts, taverns, ana ‘ | es where } 
yather People no longer listen individually to a record by means « in ea ! ‘ 
for a fleeting instant The music is carried throughout the establishment in 
nplified form. The performance is truly public and is made for profit 
Che « h-ope ated na hinge of 1 i@ penny pa or of 1000 is ittle relations] ip ) 
the more than 500.000 jukeboxes wl h today ( hie ( s, sod ~} . i 
tionery stores, diners, bars, and restaurants of this country The operation of 
the jukebox has become a widespread and profitable industry utilizing the au 
thor’s property as its very foundation without asking his permission and witl 
paving him anything for its use 
It is no exaggeration to say that this huge indu ves off the 1 k of the 
thor The person who inserts a ¢ nto a jukel SI rest eel 
he hits go on I vie ne the Shh muti d pieces of ¢g ( L 
which th ghts s ‘ On the ce ! vy. his sole in l nd 
deri ente nt, amuseme d enjoyment from listening to that sor 
Yet the man ho ‘ote the song and whose creative genius has p ded the 
eans of tl ‘ yment derives nothing from this public performance of his music 
or profit The jukebox operator is making handsome profits fro sing another 
man’s work st be use many ve : vo the law Talile to ant ! e deve 1.) 


ent of he present-day day coin-operated machine 
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the Authors League of America and one of its guilds, but may also be 
a member of ASCAP so far as the performance rights of his songs 
are concerned, 

So that there are some members—not all by any means—of the 


Authors League of America who may also be members of ASCAP. 
Sone 


Now, the other or@ar Zatlioh on whose behalf J] appear is the So uh 
Writers Protective Association of which Sigmund Romberg is the 
president and of which Edgar Leslie, one of our finest writers, is an 


officer. 

Now, those are the me who write, for the most part, the populal 
and serious music. Some of them, many of them. are also memibe 
of ASCAP. : 

ASCAP has a pecullar function. It is a collection agency Tol t] 
performance rights alone. So you see, there is no conflict of identity 
because the two functions are different. The Authors League of 
America and the Song Writers Protective Association do) truna 
collection agency. They don’t collect license fees on rights assigned or 
vested in them. They are like a trade organization or a trade unio 
of people who are engaged in a common endeavor and who try to 
mutually and collectively protect everybody’s interests who is engaged 
in that field of endeavor. 

It is like a bar association. One of the things that we watch wit! 
interest, as this committee may know, are questions relating to copy 

ae 


] | 
Lhese 


right. Of course, that is the v ry basis of the livelihoe ad ol 


people who write and create. 
Now, just what is it that we are speaking about’ You know that 


when we vet off on the question of rights and th ngs of that sort we 
get a little involved and, if I may just discuss this informally wit! 
the committee, perhaps I can help in your thinking. 

Copyright is something which goes back to the very origins of this 


country, as a mattel of fact to before the time when the United States 
was the United States because in the colonies whi hn became the I nited 
States. the original 13 colonies, there were COpVI ight laws 


Mr. Bryson. We had one in our State. 

Mr. Scututman. Yes. sir. We had one in New York. There was 
one in Virgmia. There was one in Connecticut and in Massachusetts. 

\\ iy did they all have opyright laws then and w! v did the founders 
of our country give to Congress the power to enact copyright laws ¢ 
Because they all recognized—our founding fathe recognized—that 


the man who created il hook, wrote a book, a Thisil who wrote a song, 


or a man who wrote a play created property which had social and 
econoni val le, al al they said that that mar who. through his oifts, 
created the things that we read and heat should have the ownership 
of them. 

If you will read the Federalist, sir, you will find that they talk 


of copyright in terms of property because it is just that, just like 
9 man who builds a chair. He owns it. he ean sell] it. he can sit on 


or he can vive { away. And they said that he ought to he able 
to do the same thi Oo with a book that he writes or a song that he 


composes and writes. 

But it is a peculiar kind of property, beca 
that you could hold. as I can hold this ashtray . 
in copies, it spreads around. One of the fundamental theories o 
copyright has always been that the value of property ies in its re 


use it isn’t something 
be awuse vol put t out 
¢ 
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production in various forms, printed n a book, printed in sheet 
music, 

I won't go into all of the details. It is readily produced on the 
stage and today over the microphone. All of those are uses of the 
property. 

Our Congress for many years and back in 1909 recognized this 
proposition : That everybody should pay his own freieht. In other 
words, the man who dances pays the piper. So they created separate 
rights. One was the right to copy and publish, copy it in book form, 
copy it in sheet form. ‘That was one Way. 

Another right was the right to put it on a phonograph record. 
Another right was to perform it. 

‘Those were all considered separately because of the belief—and 
I think this is shown in the books—that everyone who used it for 
a certain purpose paid his own freight so that you don’t load it all on 
the sheet music, and you don’t load it all on the record, and you don’t 
load it all on the theater or on the place of entertainment. Kvery- 
body pays his freieht, just as 1f we were going from here to New 
York partly by train and partly by airplane and partly by bus we 
would pay our fare to each carrier as we went along. 

There is ah ch wisdom in int because how does the w riter live? 
Now, Miss Whitney told you that she had a run of luck. She is 
a delightful person and a gifted writer. Mr. Merrill tells you that 
he starved until he got a break. I believe a statement appeared in 
one of Oscar H il ymerstein’s advertisements when he had a success 


wherein he pon ted out that it was his first iccess In LO vears. 

Mr. Bryson. IT think I heard Ed Sullivan’s television program re- 
ce ntly On which Mr. Hammerstein appeared, It Was for it dozen or so 
years that Mr. Hammerstein didn’t make a penny. 

Mr. ScuutMan. That is right. And there is more than that, sir. 
A writer onambles. Nobody can tel] whether a song or a book or any 

lav j Boe. Ae | ; slats a i ne The 1, * s 
p ay Is going to be a success or a Tallure. ere are play that open 


] l } 


and play just one night. Pei ple put money mto w ritiy @¢ books, put 
money into writing songs; they put their hearts and their souls into 
them, and they don’t know whether they are going to be good or bad. 
So. nobody wants to pay them for it, ancl t! eV camble. 

They pl ice the soi Yona rovalty basis. Now, what does that mean ¢ 
If the song or the book or the show goes over, they collect. If it closes 
up the first night, 4 or 5 years of work goes right into the ash heap. 

Of course, as | said, you can't load everything on one means of exX- 
ploitation. If a writer has worked for years, he can’t Say that the 
printed book or the printed sheet music has to bi ar all of the burden, 
beeause that wouldn't be in the interest of the public. because that 
should not pay all of the living expenses. 

Gentlemen, there is the question of economics. Writers have fot to 
live. They have families; they have children: they have to pay rent; 
they have to pay the grocer, and nobody pavs them when they have 
flops. So, Coneress wisely hack in L909 provided a method whereby 
each means of exploitation pays its own freight—the sheet music, the 
recording, the public performance, each pays part of the tariff—and 
that is fine. That is the Way if should be, and } tas Mr. Raine sald. 
“We exploit it: therefore, collect from the person who buys sheet 
music or collect only from the person who puts it over the air.” 
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Everybody should pay his share of the freight, and that is what 
royalties are. Writers don’t ask for any subsidy. They don’t ask for 
any charity. Not one of my clients asks for that. They ask merely 
that they be enabled to make a liv ing out of their creative efforts and 
out of the property that they create, 

So that is what we are talking about. We are talking now about the 
question of whether the jukebox operator should pay his fair share 
of the freight. iF Supporting the bi l, I am roing to be perfectly 
candid with vou. IL appeared before this committee on the Scott bill, 
which would have e| min ited the jukebox eXeCHIPLiol completely W ith- 
out any L-cent Provision, because ] don't believe that rates should be 
fixed by statute. 

L believe that people should make their own bargains, and the asso- 
ciations whom | represent believe the same. l am voing to tell you 
why we are supporting this bill. Now, I think that (¢ ongressman 
Rogers asked a very good question; that is, whether there wasn't a 
new right. Technically it may or may not be. But what happened 
back in 1909 was this: I have read those hearings minutely. I spent 
over 25 years of my life studying copyright and trying cases and 
representing people in this field, publishers and other people who 
have propel t\ right problems as well as authors. 

Now, back in 1909 there was a controversy as to whether a phono 
graph record was a copy, and there was a lot of hullabaloo about it. 
The Supreme Court had held that under the old act it wasn't a copy. 
And in 1909, when Congress decided wisely to give the author and 
composer of music protection against the use of this property on 
phonograph records for the first time, Congress did a pecular thing. 
It set a limit. I don’t sav whether Congress was right then. but it 
was a compromise. It said that, if the author and composer of a 
musical oOnipositien either made a phonograph record bent he that 
COmLpos hion or pe rm tted S¢ mebody else to do it, every other } hono- 





| 


rraph-record manufacturer could do the same thing for 2 cents a 


record, 

And then it went further. The question arose about public per- 
formance because publie performance for pre fit was one of those 
rights that Congress said should carry its load separate ly and d 
tinctly from anything else. Somebody evidently said, “Oh, we are 
dealing witha plaything.” j 

What were those colin mat hines in those days ¢ You remember the 
penny arcades. We had one I think on Park Row in New York, where 
you went in and you played a lot of little machines and threw a few 
halls and so on in those places. They had these machines with disks 
and they oO} l\ had one record. You couldn't change the record. 
When vou put a penny in the slot and puta couple of earphones to 
his record played. That was just like tossing a few balls 


4 


vour ears, t 
somep ace People thought they were playthings. 

If vou will look at Report No. 2222 of the Congress at that time. 
they re ferred to them as these coin operated machines which are used 
n the penny arcades, and nobody thought anything would ever come 


You see, we have made more progress in the mechan al arts in this 
ountrv in the last 50 vears than the world has ever seen since the 
ny of the wheel and nobody could forsee back in 1909 that 
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It was a purely p t¢ ern So they 
it is what vou do. , —_ vith it. 
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fellow isn’t there any mol Pha sa juke 
hese Jukeboxes mio | nde! 
{ P } } 
| — ft] é are 1 [ | ‘ e® DYN eodDIie W oO 
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s Mr. Wattenberg indicated, 


printing Ss pul noney, a 
trying t » pop tlarize the s co by sending out salesmen and so h. 
The athe » haat decitet t05'thes writers. 

Now, Bob Merrill told vou that he writes word ma MISE But 
he is unusua Irving Berlin writes words and music. But for th 
most } most songs are Written by at least two people, t man who 
has tive usical Git il nih who has t] Pitt of por \ 

so. on almost eve ( | ( look at ! eet mit Vi" il 
find t ere are ea » writers and times thre so, the 
mo, ol a to} ong Trom the onograph ! ords a hia ca rake 
much as >. } It! i two vrite OY So.o00 1T Tt e are th { 

A ‘ { ot Bob Merrill and vo write bot he 
words a { ee] ea most unusua If | uu vet o! 

i he mm tl phor Y pl ec is, SLO.OOt 

\) } taken to buiicdl vou | the pe { 
WwW re r Liber Bell ( > or | } t ) 
life é e that sweeps tl N { So, peop! 
qont get Ont i 

Now. it as been sugeested that perhaps by mncreasi o that ~ cents 
vou Can take are ot thy { Xx problem. | 1 opposed to that, sir 
for this rease If Ib Va phonog aph record fon mis home so that my 
wife and I can listen to it and so that ri feceng yh ind grandechildre 
ean sit around and listen to that. rd w 1 Ll have bought for my 
home, that is the same record that they put to jukebox: and I 
don’t want to pay the freight for the jukebox operato1 

Now, miple - I I don’t to pay the e1g Lor 
the people who take in perhaps $500,000,000 a year 

Mr. Rogzrs. You don’t want to pay the freight—— 

Mr. Scuutmanx. When I go to listen to tl ukebox, I do pay my 
freight 

Mr. Rogers. | ‘ v int to pa freig for the fellow 

ha ote it 

Mr. ScuvubtMan. I ce 

Mi -arxacar tg Int ve lling to contribute a little bit 1 e! 

Mr. ScHuLMAN. Cel \ 

Mr. Rocers. So he n make more than the $5 Bi 

Mr. ScuuLMAN. Certan I would be willing to ntribute more to 
nu ‘Book a more today n they did befor Che cost of print- 
ne has gone high. 1 still buy books, and I a | willing to pay. 
But. ve see, f I pa hore | re rd that I have my hon ind 
the jukebox operator g ts tive ime record for th me vz cents roy ilty 
to the author, 1 am paving more money for ¢ it only in my home, 
and | 1 he Wav Tro in the ob vratic to carry fils ire of 
the freight 


1} 
Ct Tie 
le is that. 

the pl jonovsraph 


oe mV ket or dime. 
mY 
Ti} 


people say. “Let’s tal 


Tr : 
** 3 I vt 

il] make the ( yr for vou for noth or, 

n ie ae fellow.” th VY are asking that 








90) RECORDINGS IN COIN-OPERATED MA 


some body else pay their freicht. ai d I don’t thi k that 
way. 


sthe American 


Now. I said that I would tell you that we are supporting this bill. 


We are. 
sav to vou that 
it and give it a try al 


we don't like the l cent feat ire. Wi 
d see if it works and see if we 
sense by oradt al steps. 


But why don't we like it? Is it because it is 1 ce! 


and statutes shor 


of property like a piece of real estate and like a table 
anvbody Wahts te e them. 1f a1 v body 1 
somebod\ SO AS TO ld a eet il co. ] «| ] 
fixed by statute. 
I think th people should dicker between thems¢e 
“7 } <0 1 Gdozen TK the IM ot 
1¢ . L\ my give yO SO Thu less | - h 
ports i t Ne, T - 1M ill ) 
( mip ! put 
a should be le 
Mr. Rogers. 7 position t ( 
rights. b tT T I | } { sho ld ) we } 
as We do In ti = ise, t t Go ot m ae] iil ia 
Mr. ScuHuLM No. sir. Mr. Rogers. on the questi 
dan ages, le f did ¢ that I th 
I neve ll ay 
Mr. Rogers. Well, let us go back here just a1 


whole questio mum damages wl is bee 
time to time | ‘ I ‘ink t} if the CODY nt 
gives the adeq medy tl should give 
Mr. Roeers. The it remedy wonld vou suggest ? 
Mr. ScnvuL_M (re sy nga 
of the remedies of ( t. sir’ In th 
It just leave to t] | remedies 
In this bill the thing that I said I didn’t | t sta 
th } pulsory t ~ B We wil a8) oO 
1? Vi rl \ W | oO long Ti | } t ay ‘ ( r 
peop ho t k they are going to be | 
or we will agree to that compromise. 
Now, on the question of the tavern owner 


feel that the tavern owner perh ips 1s in a differ 
the man who owns and operates 


jukebox operator as 


Jut. sir. we sav to vou—and whet 


associations I repre ent—we plead with vou to ok at thi 


basis that we have always looked at propertyv—that 


man a right of property, give it to him and don’t carve ¢ 
of the community like the jukebox people and say. “F 


pays his way. every be dy else pays his fare. but vou get a freer de. 


Mr. Rocers. Well, now, let me interrupt you there. 


The associations that I represent ask you to pass It. 


0 ed pi 
ie principle that private bargains are made by private 


Or ss.) 


But we 
will yield to 


‘ant get some 


+ / No. Per 


: nciples 
people, 


nas a piece 


di protect the 
tT TO ¢€ nforee, 
; 


oft the S850 


i 5m 
son 

rar 

rory Te } d 
sit evcnel 
rs I the 


ne about the 
| ? 

t ? ’ T iT 

ql ¢ Ve l 


— 


ut one section 


p ’ ery be lv else 


Do you not 


understand that H. R. 5473, if it is passed in the form and in the man- 
ner in which it is presented to this committee, upon its passage any 


] 
the end 


jukebox operator or any tavern operator who, by 


of the month, 
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if he comes under the terms of the statute by having more than one 
jukebox, fails to make the proper accounting to ASCAP or to the 
owner of that royvalty— 

Mr. Scntutman. Or to whoever he is dealing with. 

Mr. Rogers. That at the end of that month, if he should fail to 


make the proper accounting, H. R. 5473 would give to the author or 
whoever has the copyright a cause of action against that individual for 


I i Pyar damages oft not less than BPO | month. 


Mr. Scutiman. That is right 


MIr. Rocers. If that true. how do vou square that with your tate 
ment that you are old fa hior ed enol oh) to believe that when a right 
ha been ¢ ented il 1} ! | \ dual has contra ted for that rl rhit with 
another individual, t Government or a statute should not interfere 
n anv manner whatsoever with that right ? 

Mir. ScrubMAN. May La wer that, sir? 

Mr. Rogers. Y¢ 

Mr. Scuvutman. I was bor 1 Pennsvivania, and under the laws of 
Penns\ unia if | ear vet a ! nissory note, and it provid that if it 

UC] don he d il not ony in I sue Te the mone | il due 
me, but I can get counsel’s fees as well, I can collect. You will find 
that in many statutes 

Don’t forget that you have another side here, too. If the plaintiff 
bring’ a suit and he has no just. basis for it. the court can assess coun 
sel’s fees against the plaintiff. 

Mr. Rogers. Is that true in this bill? 

Mr. Scputman. Certainly; it is part of the remedies section of your 


statute 
Mr. Rogers. Well. Iam glad to know that. 


Mr. SCHULMAN. Not o \ t} at. brit suppose a chent of mine Is in 


New York, sir, and has some chap out in some place 2.500 n S AWAY 
who doesn’t pay 1) srovalth Ile ju tT sit Lie! nd wi ts to be sued. 
My client has to go out there to sue him. He has got to go 2.500 miles 


away from his home to start a suit. 
Mr. Rocers. Yes, but that is the old-fashioned right. 
Mr. ScuutMan, That is what the statute savs, and, if you will look 


at the remedies section—and thia what I would | to discuss with 
vou—don't forget that you not only have minimums but maximums 
der the copyright law. Iv ld like to discuss that whole remedies 
sectio \ th vou where 1909 value are placed On HUAN TNUMS that you 
can re over as well as DVIS. 
But VOU see, sit’. the mah VN 0 pay his rovalty never worries about 
t] e S250, Th ine who Da ti obligat Ons has noth yr to worry 
abou (re we going to start worrying tbout the fellow who doesn’t 
pay his bills? That is the thine that the $25 Siys, that the man who 
breaks the law and doe n't )) v | bills has to pay these damage 


Mr RoGErs. Well.3 not that u que in the al nals in that vou have 
definite statutory provision for 
Mr. ScutbtMan. No, sir. For instance, in New York we have a 


Statute that Upol the Torectosure OT a mortgage o} lay d vou car collect 


an additional amount. 

Mr. Rogers. For secw ity 4 

Mr. ScuutMan. Not security. You can collect it as part of vour 
judgment, sir. . ‘ 
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Mr. Rocers. It is added security on the man who loans the money. 

Mr. Scututman. That is right. 

Mr. Rogers. Saying that your remedies are thus and so. 

Mr. Scuutman. And your $250 is the added security to the man 
who owns the propert \ that he is voing to vet payi ent on his bills. 

Mr. Rogers. Well, is there any other method whereby that security 
is given to such individuals? 

Mr. ScuutmMan. There may be other methods, but you see, that is 
not part of this bill. , 

Mr. Rogers. The point that I am trying to make is this: The thing 


that is elven to the opyright owne1 is someti no tl il unique in the 
law. 
| ] ] ] ] | 

Mr. Scuvttman. I bee vour pardon, sir. I mt ti x so because 
there are some st tutes under which vou can collect double and triple 
damages 

Mr. Rogers. Now, if I went out here and you and I had an auto 
mobile ae ide} T.cao vou know of a} V stit tel it Si . th t f | se | you 


and was successful that I eould add mv attornev’s fees to it 7 

Mr. Scuutman. No, because in that ease you don’ 

Mr. Rocers. But isn’t that a tort action? — 

Mr. ScuuLMAN 131 tf, vou see, nol ill tort actions are the same. For 
instance, if you sue under the antitrust laws, you can collect triple 
damages. 

Mr. Roa is. ‘T hat is by virtue of the stati te, 

Mr. ScuutMaAn. And 
why I would like fo discuss with vou whether th t SL? SHOT ld not be 


iS by virtue of the statute, too. That is 
raised because S250 today is only S80 con pare | wit L909, 

Mr R GERS. | agree with you on that. 

Mr. ScunvubtMaANn. That is right. We know it when we go to the 
grocery to pay oul bill. So | would lik { th tl 


( IKE tO CISCUSS WITT THIS Com 
] ] + ] . } ] . 
iment of the copyrigh law whereby the 


mittee some time an amen vris 
$250 would be raised to $750, and I would also like to discuss whether 
the maximums pro\ led in the act shouldn’t be brought up to today’s 
values of money. | , 

But, you see, that has nothing to do with our present problem, 
which is merely a very simple issue: Whether the jukebox operator 
should pay the fare on the bus that he rides or whethe1 somebody else 
should pay it for him. 

Mr. Rocers. Well, assuming that we go alone with vou and that 
low througch that 
the one who owns the copy I" olt also nus A f rthel remedy t] at is 
rather unique in the law? Y« 
vou not / 

’ Mr. SCHULMAN. No. not on th s because the re medy there is no cdif- 
ferent than it is with anybody else. You are not creating any special 
remedy. . 

Mr. Rogers. In this class? 

Mr. ScuutmMan. In every class. 

Mr. Roa RS, Well, if | went down TO the rroce ry store or dry voods 
store and extended my credit for S100 or S500 and T didi t pay it 


hack. and if Vo sued me, Vou wouldn't ad | hl other S150 or BOAO or 


he should pay t hye fare, His ust mare, vo would to 


id follow through on that, would 


| 


S750 for attornev’s fees, woul | vou é 
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Mr. Scuutman. But let me show you what the difference is, Con- 
gressman Rogers. When vou go down to the grocery store—let’s 
say that I am the grocer. Now, please don’t take offense at this. 

Mr. Rocrers. No, no. 

Mr. Scuutman. And you say to me, “Schulman, I w ill take a bottle 
of milk,” and I say, “Brother, vour credit is no good, eit her you pay me 
for it or else you can’t carry it out of the store.’ that is one thing. 

But under this bill you have your drink first because you have a 
right to use it and you only pa for it 30 or 60 days later. ] haven't 
the pris ileve ot say 7 “to vo l. “Your credit Is ho eood.” 

Mr. Rogers. Don’t ye i have the privilege of not putting It o1 the 
market ? 

Mr. ScuutmMan. Well, now, sir, you might just as well say that the 
writer has the privilege of digging streets, but who will write the 
music, 

Yu ll 


bill, if vou are going to restrict it. can’t say, “Your credit is no good, 


+] 


er’ where the d 


and, therefore, you can't play this.” This bill says, “You ean play it 

Mr. Rogers. And he pavs for it 30 or 60 days later. Also the 
writer at the time he rel ready to se 1] his opvright ha the l cht Lo 
Sa\ then and there wha bie shall get fo. 

Mr. Scuvurman. No, he has no right to say that. 

Mr. Roarrs. Well then, 11 inderstand what a copyright means. 

Mr. ScuunMAn. He has the rig (> ¢ iblisl relationship ¥ th 

] , ! i] } 

Variou ! pie B tL once fie pM bits a slhgte pHuonogti ip recora 
company to make a record or | I Self miake 1. record, he doesnt 
fo TO A phnonogvrap recorad ripe \ e till ( ~ ‘ 1 rad 
the everybody Ca Lhiglineg Without isi cr oyilm al vith ov, Wit! il 
Saving pol ise or p ety Die ise, Th \ just “o ahead al a l ake il and 
then thev send mv cel ek! ord 

Now. once that record is made, off it goes to a jukebox, and the 
jukebox. owner doesn’t sav.“Mr. Harbach, can I use your record ¢” 

Ive ull dei this bb |] Wiel hye plays Mr. H vel s Tnmous tune. he 
has 60 days to pay. The law gives him that special privilege of play 
na \ th } a Vin 1] rl \W \ | hie eta lt hould we 
Worl Ul { © por) ~ eu OT The ( e = { if ‘ ( ild 
have ] 4 
tho L principl | HOT Te you ana to! the Scott Db 
scot bill I say that my cil { ire W ry to give t sa chance to 
see how fairly if works. And if it does? y work rairlv, we are coming 
hack and asking for something faire 

Gentlemen. that is our story, and I hope I haven't bored you ot 


kept yo too long 

Mr. Bryson. We ar ry h obliged to you (re there any 
further questions 4 ; . 
Mr. Scnvtarax. Mr. Chairman, may I say this?) Mr. Sidney Kaye 


i 


unfortunately couldn't come down. He gave me a statement to be 

-subm tted to the committee. j cwuve it to Mr Harr = his morning 

Ma I on behalf of Mr. Kaye ask that that Sti ent be ecelveqd 
Mr. Bryson. Yes, you may do so, 
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(The statement referred to is as follows:) 


STATEMENT BY SYDNEY M. Kaye, VICE CHAIRMAN OF THE Boarp, VICE PRESIDEN 
AND GENERAL COUNSEL, BROADCAST Music, IN« 


Broadcast Music, Inc., (usually called BMI) is a New York corporation, the 
stock of which is owned by licensed broadcasting stations in the United States 


} 





It is engaged in licensing the right publicly to perform for profit musical com- 
positions of numerous publishers, composers and authors who have entrusted 
these rights to BMI. BMI licenses the public performance rights in a sub 
stantial part of the recorded music which is performed by means of Coin-oper 
ated machines. 

BMI has long advocated the repeal of the last sentence of section 1 (e) of 
title 17 of the United States Code. The operation of coin-operated mus 
machines. commonly known as keboxes. ¢ institutes , ndustry of major 
importance in the United States. The machines serve a usef : il] purpose in 
bringing recreation and entertainment to persons at numerous establishments 
at which it would be impracticable to have more elaborate facilities. It wil 
aid the coin-machine industr n acquiring the stature and gnition which it 
needs and to which it normally would be entitled, if the industry bears a share 
of the cost of the musie which is the sole commodity that the machines dispense 

That an injustice is being done to the creators of music seems clear. These 
machines are operated for profit. The musical performances nated by them 
reach a vast public That these performances, which are no less for profit and 
no less public than performances by other means re presently exempt from 


payment to copyright | prietors is due only to a fortuitous historical accident 


There is no sound social, legal, or economic argument why all other instrument- 
alities for pub performance for profit of music should pay compensation to 


the creators of music, and the coin-machine industry alone should continue to 
be exempt 

The time for the correction of this inequity is long overdue. In logic, the way 
to correct this defect in the copyright law is by outright repealer of the offending 
sentence. The bill before your committee does not do this and in two respects 


it pays tribute to history, and attempts to alleviate the consequences to the coin- 
As we understand the bill, a person who 
of a single coin-operated 


er persons subject to 


machine operator of outright repea 
owns, operates, services and retains all of the receipts 
machine, will continue to be exempt from payment. Ot 
the provisions of the bill have a ceiling price placed upon the compensation which 
can be demanded for them 
Without espousing the comp 


mise so created, BMI accepts it For a gen- 


eration, authors and publishers have received no compensation from what has 
become one of the most important means of the public performance of their 
works This has been unjust, not only to them, but to all the other users of 
music who have, during this period, paid, and are still paying, their way It is 
more important promptly to secure a partial correction of this injustice than it 


is to follow strict ] 


BMI, therefore, supports the principles and objectives of H. R. 54 


ocic 
Mr. Bryson. Mr. Samuel Buzzell. 


STATEMENT OF SAMUEL JESSE BUZZELL, REPRESENTING THE 
FEDERAL BAR ASSOCIATION OF NEW YORK, NEW JERSEY, AND 
CONNECTICUT 





Mr. Buzzeci. Mr. Chairman, my name is Samuel Jesse Buzzell. I 
am a member of the New York and Oregon Bar, and I am speaking 
now for the Federal Bar Association of New York, New Jersey, and 
Connecticut. 

Mr. Rogers. Did you say the Federal bar ? 

Mr. Buzzetu. Yes, sir, the Federal bar. 

We are endorsing or we are approving H. R. 5473. The reasons and 
the grounds for our approval are contained in the statement that was 


submitted to this committee by the last witness, Mr. John Schulman, 
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acting as counsel for the Authors League of America and the Song 
Writers Protective Association. We respectfully request that tha 
statement by reference thereto be endorsed on our behalf and be so 
marked in the reeord. 

Mr. Bryson. Thank you, Mr. Buzzell. 

Will you excuse us for a moment. 


\ \ conference Was held by the members ot the CO! 
Mr. Bryson. Gentlemen, the committee has decided to cont le the 
hearing until some time, as early as convenient ift Ty irv 5, the 


convening date of Congress. In the meantime Mr. Harris, ow 
sel, will accept written statements. Soon after the reconvening of 


Congress a convenient date will be set for further oral testimony, at 
which time the Opposition to the measure Ww il] be heard, ar ad the pro 
ponent of the measure will have an opportunity to reply to the 


] 


mony offered at that time since they do not nave the pry | ve of hear- 


ng it todav. 
With that announcement, the hearing stands in adjournment until 
some time after January 8. 
(Whereupon, at. 4:40 p. m., the subs ommittee recessed subje to the 
call of the chairman.) 
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IRYSON: As a Corny 








musical 


works, may I commend you for the bill H. R s Which 3 il which 
ymends the copyri it act by prov d ng that operat S oO! erated machines 
pay for public performance for profit of the copyrighted work ymposers and 
As a matter of fact, the whole copyright law 1m f the 
wriees Gécrlainel gainst American composers at < practiced in 
kuropean cou : The strange paradox is tha tis disc ! it s not the 
Tau ( he Eu ns, | our ow people { s nirys \ by our obso 
, aren ind s ws Ie e othe a ya ite against Us 
I w be ] St ppear per betore r the ! tee to give 
. press I li Vs nd he re hy ‘ i! Ir opso 
ete copyrig] vi 
sil 
qQeM 
\I S ~ (*< 
De 0 I 951. 
Hon. JosepnH Bryso 
House Office B Washingt D.C 
Drar Cont SS) Bryson: Please read ett nd it is my 
opinion vou wi \ be ‘ I Ke ! ‘ I ‘ S d present. 
You wil on be n to ¢ ecis wssibly elim- 
ite or dest I To me this ‘ I : . entil fe's 
s ! i i bus ind wo! hich ] é iblish would 
be ruined 
Congressional | H. R. 5473 is se or I O ber 25 rhe following 
humble \ i true explar I f wl pperne iness 
st 16 irs of past and preser ! 
Store rent, $25 per mont 
_ e re Pile |] * month 
Jukebox repair man, $35 per week on 300 j ‘ 
Jukebox repair man, $107 per week on 75 j 
Juk collector, S35 per wet k 
W511: Jukele collector, $90 to $100 per week 
1955: Jukeb ruck drivers, $20 per 48-hour weel 
1951: Jukebe ! truck drivers, $99.40 per 4S weel 
1935: Jukebox store man, $20 per week 
1951: Jukebox storeman, $92 per week 
1935: Jukebox store girl, $15 per weel 
1951: Jukebox s e girl, S60 per week 
1935: Jukebox s ¢ nditors, SG per week 
11 Jukebox store auditors STH yp WeeK 
1955: Good jukebox records, wholesale, 21 cents ¢ h 
1951: Junk jukebox records, wholesale, 55 cents ¢ h 
LO Reg re (| 12 j k iON record Series ti ns | t } t 
1951 Requires up to 100 jukebox record selec ‘ I x 


Jukebox 


OF 


repair parts reasonable. 
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1951: Jukebox repair parts up three times or more in price 

1935: Jukebox purchased for $202 cash. 

1951: Jukebox purchase price from $800 to $1,100 cash. 

1935: No city of Detroit distr ibutor’s license re quired to operate jukeboxes 

1951: City of Detroit distributor's license each year required to operate juke 
boxes 

935: No Detroit city license re« quired for jukeboxes 

1951: $7.50 Detroit city license for each jukebox required on location 

1955: No $10 Federal stamp required for each jukebox 

1951: All jukeboxes require each year a $10 Federal stamp on each locatio 

135: No personal property tax assessed in city of Detroit 

1951: City of Detroit personal property tax $54 per 31,000 on cost of juke- 
box less depreciation 


No county personal property tax 





Cconnts persot proper tax assessed less depreciation 
No union dues or union contract. 
Union dues and union wages with union contract 
No asso tion or membership dues 
Association membership dues and 50 cents per month each jukebs 
dues 
Wad Ne paid eluplovee vacations 
LO] ] mpiovees vacation with puis 
5: No employees paid on sick leave 
1951 \ employees paid on sick leave (paid out in 1950, over $2,000 for 
emplovec son sick leave) 
1935: No payment on employees—Social security 
1951: Payment required on « plovees Social security 
W385: No payment on emplovees Unemployment compensation commissior 
1951; All payment on employees—Unemployment compensati con ssion 
1985: No night ball games 
W551 Night ball games 
LOA No televisio! 
11 Most all bars have television on 
1935: Earning on jukeboxes good (S18 to $19 net per ikel each wee 
L1 Karning on jukeboxes off one-half ($7 to $S net per jukebox each week) 
185: Received 5 cents to play one record 
1951: Still receive 5 cents to play one record (We do not have ar ikeboxes 
on 10-cent play per record 
1935: Commission paid to merchants, 25 percent « ne over first $3 
each week 
1951: Commission paid to merchants, 50 percent o1 ‘ over first $3 
each week nd most locations are paid one-half of all money his is due to ma 


facturers forcing competition upon us 

I am sure that congressional bill H. R. 5473 is unreasonable for my business 
as it would cost me up to $100 each year on some jukeboxes now operating. We 
are now paying, in my opinion, some royalties on records which are included in 
the purchase price of new records from wholesale distributors 

At the present time I have over $100,000 net invested in the jukebox business 
ind for the past 3 years I have lost money in the business As proof I will f 
nish a copy of my income-tux returns on request to prove my statement for the 








past 3 vears 

Last veor. or in the vear of 1950, the State of Michigan had a tax bill for a 
State license on each jukebox in the amount of $100 per vena The State bill 
had passed, I would not be 
writing this letter to vou about my business, as I could not be in the jukebo 
business with a 5100 State tax on each jukebox 

Possibly 10 or 15 years in the past no conditions in the business were too diff 
ult for me te overcome and master. Today I am physically and financially 


did not come up for a hearing If the State bill! 








unable to carry business burdens that are attempted to he oreed upon me by 
peopie that do not know anvthing about conditions i: the jukebox business 
Hoping that I can count on you ft ote down this ious and unfair bi HesR 


173 I may continue in my business for myself and emplovees 
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During last World War II, I operated jukeboxes in most Army camps, airfields, 


clubs, ete., near Detroit, donating all proceeds to their treasury, which amounted 
to over $1,000 cash each month. At that time I was helping other people, which 
was a pleasure for me to do so, and now I am appealing to you to save my busi 
ness for me, and on the 25th day of this month of October you will have the fate 
or future of my business in your control. When you vote on bill H. R. 5473, 
which will it be? 
Patiently waiting, 
Yours respectfully, 
Music SERVICE Co., 
EppIE CLEMONS. 
P. S.—In comparison : 
1935: We had over 300 jukeboxes operating on location 
1951: We have 165 jukeboxes operating on location 
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